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The Road to Hel l  Is Paved With Good Intentions: 
Finding and Fixing UnlawfuI Command Influence 

P Major Deana M.C. Willis 
Chi$, Criminal Low Division 

Ofice of the Staff Judge Advocate 
82d Airborne Division, Fort Bragg, Norrh Carolina 

Introduction 

Although inappropriate attempts to influence the criminal 
justice process are problematical whenever they take place, 
they present special difficulties within the military criminal 
legal system. Because commanders not only have the 
responsibility of military command, but also are charged with 
the administration of military justice, a certain degree of 
“command control” is  necessary and proper. Nevertheless, 
when commandersoverstep their lawfulprerogatives, improper 
“command influence”’ results. 

Unlawful command influence-direct and indirect, real and 
perceived-is one of the most persistent problems in military 
law.2 Command influenceconcerns have arisen in a variety of 
situations: attempts by commanders td achieve certahresults 
for specific classes of offenders? efforts by staff officers to 

“stack” court-martial panels with persons thought to be disci
plinarians: actions that tended to “chill” the testimony of 
witnesses? and efforts by supervisory judges to avoid com
plaints of light sentences.6 Unlawful command influence 
surfaces with each generation of junior leaders because senior 
commissioned and noncommissioned officers fail adequately 
to teach these new leaders the lessons learned from mistakes 
made in the past. 

The term “command influence” is  a misnomer. The perpe
trators can be staff officers? judges! and noncommissioned 
officers (NCOS),~as well as commanders.10 While not all 
“command control” is impermissible>l almost any “external” 
influence on the judicial process can constitute unlawful com
mand influence. Case law also shows that impermissible 
influence can be “internal,” occurring, for example, when a 
senior court-martial member uses his or her rank to influence 

f l  1”Command influenceis the improper use, or perception of use, of iuperior authority to interfere with the court-martialprocess. It may consist of interference with 

I

h e  disposition of charges, with judicial independence, with h e  obtaining or presentation of evidence,or with the independence and neutrality of counmembers.” 
See FRANCIS A. G m m  & F m R E  I. LED-, C ~ J R T - ~ R ’ I ~ A L  PRO<BDURB8 18-28.00 (1991X see n&o U r n  ar t  37 (1988). 

I 

ZThe question of mmmand control was a vilal element in military justice ref-. See Unqorm Code ofMilirary Jwticc. 1950: Hearings on HR.2498 Before the 
Subcorn .  of the Howe C m .  on Armed Services, 81st h g . .  1st Sess. 626 (1949). Cnses dealing with unlawful canmand influence span the reporred history
many mistakes. such as giving inappropriate speeches or printing articles subjectto amtroversy. have recurred over h e .  See United States v. Hilow. 32 MJ. 439 
(C.M.A. 1991); United States v. Thomas. 22 MJ. 388 (C.M.A. 1986); United States v. Brice. 19 MJ. 170 (C.M.A. 1985); United Slates v. Grady, 15 MJ. 275 
(C.M.A. 1983); United States v. Howard, 48 C.M.R. 939 (C.M.A. 1974); United States v. Litvia, 13 C.M.R. 43 (C.M.A. 1953); United States v. Cortes. 29 MJ. 
946 (A.C.M.R. 1990); United States v. Walk,26 M.Y. 665 (A.F.C.M.R. 1987); United States v. Cmz. 20 MJ. 873 (A.CA4.R. 1985). rev’d,25 M I  326 (C.M.A. 
1987); United States v. Treakle, 18 MJ. 646 (A.C.M.R. 1984). The appellate coum use the terms “unlawfulcommand control,” “unlawful canmand influence,” 
and ’command infIuence”interchangeab1y. 

3E.g.. Howard, 48 C M R .  at 939 (commanding general targeted “drug peddlers: in a written publication, hdicathg that he would grant no clemency to convicted 
drug deaIers). 

4Hilow. 32 MJ. at 439. 

SE.g.,United States v. Jones. 30M.J. 849 (N.M.C.M.R.1990); United States v. Lowery, 18 MJ. 695 (A.F.C.M.R 1984). 

GEg., United States v. Mabe. 30 MJ. 1254 (N.M.C.M.R. 1990). afd, 33 MJ. 232 (C.M.A. 1991); see also United States v. Men.33 MJ. 209.211 (C.M.A. 
1991). 

‘Hilow, 32 MJ. at 439 (divisiondeputy adjutant general); United States v.Kitts, 23 MJ. 105 (CMA. 1986) (staff judge advocate). 

W e  Allen, 33 M.J. at 211; Mube. 30 MJ. at 1254; United States v. Walk,26M.J.665 (A.F.C.M.R.1987). 

9 U d e d  States v. Sullivan, 26 MJ. 442 (C.M.A. 1988); United States v. Levite. 25 MJ. 334 (C.M.A. 1987); United States v. Lowery. I8MJ. 695 (A.F.C.M.R. 
1984). 

l0E.g..U d e d  States v. Saunders, 19 M.J. 763 (A.C.M.R 1984); United States v. Charles, 15 M.J. 509 (A.F.C.M.R. 1982). 

11See, ea.,United States v.Rivera, 45 C.MR 582,584 (A.Ch4.R 1972). In Rivera. h e  Amy cant stared: 
The fine line between lawful command guidance and unlawful ccmmand untrol t determined by whether the subordinate canmander.. 
though he [or she] may give consideration to the palides and wishes of his [or her] superior. fully understandsand believes that he [or she] 
has a realistic choice to .ccepc or reject hem. If all viable alternatives are foreclosed as a practical matter, h e  suupenor canmander has 
unlawfullyfettered the discretion legitimately placed with the subordinate commander. 

Id. 
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junior members.12 Whatever the Source of the problem, &he couqsel, defense counsel, judges, or staff judge advocates 
command must initiate thorough, immediate remedial meas- Judge Advocate General and the appellate courts 
ures as soon as unlawful command influence is identified. advd~atesto act aggressively to correct unlawful 

command influence. They are highly critical when judge ,-The inevitable friction between a commander's inLerests in 1 dvocatk fail to recognize and correct this problem promptly.17
maintaining gaod order and discipline and an accused's right. ' Congress also has recognized this issue, pointedly high
to a fair trial ensures that unlawful command influence will 
continue to be a problem.*s The Court of Military Appeals. 
has remarked that the process of maintaining discipline with
out denying fairness in military justice requires "a delicate 
balance" in an area filled with peds for the unwary.14 This 
tension between discipline and fairness i s  not new-com
manders have been aware of it for decades. General William 
C. Wesunoreland, for example, acknowledged that tension in 
1971, stating that "'[a] military vial should not have a dual 
function as an instrument of discipline and as an instrument of 
justice. It should be an instrument of justice and fulfilling this 
function, it will promote discipline."ls 

- 1  This article focuses on improper, affirmative command 
hctions taken for the otherwise legitimate purposes of pre
serving and enhancing discipline and morale. In these actions, 
commissioned and noncommissioned officers intentionally or 
unintentionally influenced the outcomes of military justice 
proceedings.19 I I 

Sensitivii);:to the presence of unlawful command influence 
is especially important to judge advocates serving as trial 

l*See United States v. Acmrdino, 20 M.I. 102(C.M.A. 1985). 
' 1  

lighting it in a 1991 Senate investigatory report that was 
triggered in part by the unlawful command influence alle
gations arising in the United States Army, Europe, in the early 
1980's.lB This report leadership of the Judge 
Advocate General's C ng to ensure a thorough 
investigation of a comman roblem in the 3d 
Armored Division. 7'h uded'that "[als a 
result [of this laxity], n ntable or respon
sible for the chain of events which . .. undermined the' 
administration of justice in the ...Division."lg 

I '  
, 

Actual Unhwful Command Influence Versus 
the Appearance of Unlawful Command Inflvence 

Problems for judge advocates may arise f p f n  actual 
unlawful command .influence or from the appeuraqce of 
unlawful command hfluence.20 From a ,practical standpoint, 
actual unlawful command influence,once identified, is the easier 
of the two to handle.21 Actual unlawful command influence 
occurswhen an actor in an accused's chain of command improp 

lJTensioncan arise from the command'# desire to preserve 'good order and discipline" through my feelcanpelled to a 
particular offender to "send the message" U, other members of the command that the accused'r misconduct is intolerable. This aim conflicts with the judicial 
responsibility to ensure.that the accused receives a fair trial, regardless of the impactof the o u t m e  on other soldiers. Another source of friction is the percqtim 
of fairness within the milita verdict Ulat is perceived within the -and to be unfPir tends to degrade morale and breed discipline pd lems .  

I 

I'United States v.Treakle,rl8 MJ. 646.653 (A.C.M.R. 1984) (quoting United Smes v. Littrice. 13 C.M.R. 43.47 (C.M.A. 1953)). 1 

i 

16This anicle does not address the relatively new category of cases dealing with "command influena" e x e h e d  by supervising military lawyen or judges. 

t7"Allhough the commander M pltimately responsible [for command policy], both [the commander and the] rtaff judge advocate have Iduty to ensure that 
directives in the area of military justice are accurately stated, clearly understad. and prqx.rly executed." Trede, 18 MJ. at 653-54; see also United States v. 
Thomas, 22 MJ. 388,400 (CA4.A. 1986) (he  "legal advisor [eilher] failed io perceive lhat s problem was developing from [the canmanding general's] stated 
policies or. ,.was unable or unwilling to assure that the commander atayed within the bounds prescribed by the Uniform Code of Military JustiCe.'); United States 
v. Grady, 15 MJ. 275 (GALA. 1983); United States v. Walk, 26MJ. 665 (A.F.C.M.R.1987). 

P. No. 1. 102dCong., 1st Sess. 4-15 (1991). 
I I L 

2% United Stares Y. Cruz,the A m y  Court of Military Review stated, I. 

C a m a n d  influencelaw addresses two differentquestions which must be considered from two different points of view. The f i t  question 
icl whether the accused was prejudiced by acflvllunlawful command'influence. 'Ihe s e m d  qmsdon is whether there will exist in the minds 
of the public the appearunce that he was. 

.... 

.... [Tjhe issue of actual d a ? d  canmand influence must be amsidered from inside the militaryjusuce yysmn. ...On the other hand, . 
the appearance that an sppellanthas'been prejudiced by unlawful command influencemust be considered from outside the military justice' 
system. ... 

I J ' ,  , j L 

unitedsta ~,20UJ.873,882(A.C.M.R.1985) , rcv 'd in~r fonofkr ,g  ? 

Z'Trial defense counsel a= in a unique positionto identify incidents of actual unlawful command influence. Rospeaive witnesses often candidly admit to defense 
counsel thAt they are being pressured LO mnfonn their k s t i m m i e s  to the "official" account of an offense. Defense corngel, however. sometimes are not informed 
directly. Inhidated witnesses may appear to "forgef' key details, modify their stories, lose their initial enthusiasm. or fmd d a m s  to be absent during trials. 
Exercise of unlawful command influenceis very subd-nly rarely i s  it expressed directly,even to the person who is influenced 
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erly influences a case adversely to the accused.22 The unlaw
ful command influence is intentional if the actor heant to 
affect the military justice process and the actual fairness df a 
tria1.Z When this occurs, a lcommon remedy is to remove the 
perpetrator from the positionhm which he or she wielded 
the unlawful influence and to issue corrective instructions to 
the people influenced.24 . 

The Navy-Marine Corps Court of Military Review recently 
recognized that actual unlawful command influence also may 
arise unintentionally.= Examining the actual impact of 
unlawful command influence, the court held that the accused 
and the military justice system are no less victimized when the 
source of the unlawful influence did not intend to effect the 
ensuing adverse consequences. The Navy-Marine Corps court 
considered this interpretation beneficial to the adjudication of 
unlawful command influence issues for four reasons. First,no 
scientific means exist to deteqnine a person's true, motive or 
intent. Second, people have complex personalities and 
normally act out of mixed motives. Third, most cases are 
staffed through several levels; individuals at different levels 
rarely share common motives or intents. Finally, *is 
approach permits the coprts to adjudicate allegations of 
unlawful command influence without "stigmatizing the 
perpetrators as military justice out laws."^ 

whenever unlawful command &I arises, it taints,the 
case and triggers the need for remedial measures. If a court 

~~ 

recognizes that actual unlawful command influence is at issue 
in a case, the court also must consider whether lhe appearance 
of unlawful command influence exists and, if so, what 
remedial action is req~ired.2~Tht mere appearance OP unlaw
ful command influence may not affect the actual faimess of a 
trial, but it does erode public confidence in the military justice 
system.** Authorities have a harUer time recognizing and 
correcting the appearance of unlawfbl command influencd. a 
task made even more difficult because the intent underlying 
the offending action usually stems &om a good motive, such 
as a desire to discourage drug trafficking29 

Even when they stem from good intentions. actions that 
creatd an appearance of'unlawfulcommand influence can cause 
substantial problems for the commahd and the military 
judiciary. For example, an allegation of unlawful command 
influence may cost a commander his or her power to serve as 
a convening authority.30 Judges now must take whatever 
measures are necessary and appropriate to ensure. beyond a 
reasonable doubt, that the findings and sentences of courts
martial areunaffected by unlawful command influence^.^' 

I United Slum v. Took2 illustrates a situation in which a 
commander's prerogative to determine and promulgate poli
cies ranafoul of the military justice system. The commanding 
general of the 82d Airborne Division published a command 
letter in the November 1972 issue of Impact, a division pub
lication. I n  this letter, the general warned that he would grant 

=In theory. a superior could exert unlawful command influence that is favorable to an accused. Not surprisingly. no reported decisians address this possibility. 
When c-and influence unfairly benefits an accused, he or she suffers no prejudice and-presumablydoes not raise this issue on appeal. 

"See UnitedStates v. Mabe, 33 M.J. 232.239 (C.M.A. 1991) (Citing United States v. Thmas.  22 MJ. 388 (C.M.A. 1986)); see also Crus,20 MJ. at 884. 

%See, c g . ,  United States v. Sullivan,26 M.J. 442 (C.M.A. 1988) ( m a n d e r  transferred a first sergeant afterhe suggested at an NCO call hat  defense witnesses 
might anticipate career setbacks, thereby eliminating his 8-98 to the rating process); see ulso United States v. Mabe. 30 M.J. 1254 (N.M.C.MMR. 1990) (senior 
judge removed from rating chain and rated officer instructedto disregard a letter from the former rater urging harder sentences at courts-martial). ufd, 33 MJ. 232 
(C.M.A. 1991). 

I / 1 

=See United States v. Jameson.33 MJ. 669 (N.M.C.M.R.1991). 

%Id. at 673. 

"See United States v. Rosser,6 M.J. 
, I 

? =See United States v..CNZ,20 MJ. 873,8 ev'd in purr on o t k r  groundr, 25 MJ. 326 (C.MA. !987). The A m y  C6url of Military Review 
1 

ence . . . no1 because an accused has my 
legitimate d a h  to relief prejudice but only appears to have. It is the interests of the militaryjustice system 
itself which the appearance doctrine was designed IO proteci, since it is the military justice system itself which is harmed by the lossof public 
Cdldence. 

Id. 

,United States v. Howard, tes v.Cortes, 29 M.I.946 (A.C.M.R 1990). 
I 

3oThe commanding general of Fon Drum lost the right to act as convening authority in cases involving illicit drugs after the pblication of h i s  editorial m the Fori 
Drum Senhiel. Interview with Major Sandra Stodrel. Administrative Law Division, Office of The Judge Advocate General [Mar. 10,1992). Major Stockel wa! 
Chief of AdministrativeLaw. Ofticsof the Staff Judge Advocate, FortDrum.N.Y., when lhisincident occurred. 

The commanding general of the 3d Armored Division Iwt the right to hct as a convening authority h MY case arising out of his cbmmand. cases whhg 3~ 
AnnoEd Divisiun soldiers were routed routinely td the commanding general of W C o r p s .  Interview with Eeutmartt Colonel Wendell Yewell. Chief, W t a q  

r" Personnel Branch. Iitigation Division.U.S.Army Litigation Center,Arlington. VA (Mar. 5,1992). Lieutenant Colonel Jewell served as military judge m most o 
the unlawful command influence cases from the 3d Armored Division. 

''See United States v. Jones, 30 MJ. 849.850 (N.M.C.M.R. 1990). 

3248 C.M.R 139 (A.C.M.R. 1w3). 
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no clemency to convicted drug dealers in his posttrial reviews. 
He added that “drug peddlers” would go to the Disciplinary 
Barracks at Fort Leavenworth for the full terms of their sen
tences and that all punitive discharges would stand.33 

The Army Court of Military Review recognized the 
“clearly laudable objective of the commander” to reduce drug 
traffic in his unit.% Nevertheless, it characterized his aggres
sive use of the judicial process to eliminate drug traffickers 
from the Army as an impermissible injection of command 
policies into judicial proceedings.3s Toon actually was an 
“appearance” case because, contrary to his assertions in Impucr. 
the commanding general actually had agreed to a sentence 
limitation in the instant case and had restored Toon to duty 
after Toon completed a period of postmal confinement36 

Unfortunately,’history repeats itself. The Army court 
addressed a more recent example of good intentions gone 
awry in United States Y. Gories.37 In Cartes, the appellate 
court scrutinized an article written by the commanding general 
of the 10th Mountain Division that appeared in the Fort Drum 
Sentinel. In this article, the general decried the presence of 
drug dealers on Fort Drum, describing them as “a slime that 
lives among us . ..a filth that is unspeakably sordid ...a filth 
that should be flushed to a bottomless abyss where it will rot 
in its own stench forever.”38 The general concluded, ‘These 
criminals have no place in a free society . . . and should be 
removed from it.”39 

33Id. at 139; see ukoUnited States v. Howard, 48 C.M.R. 939 (C.M.A. 1974). 

34Toon,48 C.M.R.at 142.1 

This strongly worded editorial gave rise to a claim of 
unlawful command influencePo Although this was not appar
ent from the record, the commanding general had directed his 
article not toward military personnel, but toward civilian drug 
traffickers who had been targeting school children in the 
commissary parking lot by handing out free dmgs.41 Never
theless, the general’s failure to identify the actual subjects of 
his editorial gave validity to the accused’s allegations of 
unlawful command influence, and the Army court properly 
concluded that remedial measures were required.42 

ProblematicCommand Actions 

Written Policy Statements 

Any review of published cases dealing with allegations of 
unlawful command influence quickly reveals certain scenarios 
that repeatedly trigger complaints. The most prevalent 
situation involves the publication of a letter, article, policy 
statement, or memorandum that specifically castigates a cer
tain class of offenders (usually drug dealers), or discourages 
favorable testimony on behalf of convicted soldiers.43 

The authors of these denunciations often are convening 
authorities, as was the case in Cortes and Toon; however, on 

3sId. The appellate court believed that knowledge of the commander’s announcement would induce court memkrs to impose punitive discharges on soldiers 
convicted of selling drugs. See id.at 143. 

36See id. The editorial also may have created the impression that the commanding gene 

3729 M.J.946 (A.C.M.R. 1990). Corres is an “appearance” case because the accused was tried and convicted on 15 February 1989. one month before h e  
commanding general’s editorialappeared in Lhe Fori Drum Senfinel. An acting convening authority took fmal action on Cones’ case. 

3Sld. at 949 n.3. 

391d. 

40The court ultimately found no basis for the claim. Id.at 949-50. ’Ihe court noted that an acting convening authority, not the commanding general. took final 
action in the accused’acase. It emphasized that the acting convening authority appended to the record of trial an affidavit in which he stated the basis for his action 
and declared that the commanding general’s editorial did not affect his decision. See id. at 950; cf. United States v. Glidewell. 19 MJ. 797,800 (A.CMR 1985) 
(transfer of convening authority’s posttrial review responsibilities to a subordinatefailed to dissipate the hint of unlawful command influencewhen no evidence 
indicated whether the subordinatewas disqualitied from reviewing the case). urd, 23 MJ.153 (C.M.A. 1986) (summary disposition). 

41InteMew with Major Sandra Stockel, supru note 30. I < 

42On 14 April 1989, the commanding generalissued a memorandum to clarify his cmrnents and to emphasize that he did not intend to infringe any soldier’s legal 
rights under the Uniform Code of Military Justice (UCMJ). Id. He also solicited honest recommendations from subordinates regarding appropriate disposition of 
individual u I s e s .  Id. Even so. the Army Court of Military Review expressed concems a b u t  the impact of the published article and the general’s ability to act 
impartially as a convening authority in courts-martialinvolving illiat drugs. See Corres, 29 M.J. a t  950. Ultimately, the court reserved comment, stating h a t  it 
would address “[tlhat issue. ..when and if it is brought before [it].” Id. 

In cases invdving the appeacanceof unlawful command influence, public perceplions ate critical. Standing alone, the general’s retraction letter arguably was 
insufficient to dispel the appeamce of unlawful command influence. Significantly, the general did not retreat from his’ original position that drug dealers B T ~  

criminals who have no place in a free society. Although the general acknowledged that a soldier accused of cornmining an offense deserves to be treated fairly, 
legally, and individually by those who administer the military justice rystem, he apparently limited his guidance to rec~nmendauonsregarding dispositim of 
specific cases. Moreover. he evidently failed to emphasize the duty of COURmembers to deade cases only an evidence introduced at trial, without regard to any 
command policies. See generully United States v. Howard, 48 C.M.R. 939 (C.M.A. 1974). Furthamore, the commanding general’s memorandum was distributed 
to military personnel, but evidently was not published in h e  Fori Drum Seniinel. 

r‘ 

-

43See Coria, 29 M.J.at 949-50; see ulso United States v. Femandez. 24 M.J. 77 (C.M.A 1987); UnitedStates v. Thomas, 22 MJ. 288 (C.M.A. 1986); UnitBb States 
v. Hawthorne, 22 C.M.R.83 (C.M.A. 19561 United States v. Walk,26MJ. 665 (A.F.C.M.R.1987); United Stam v. Toon,48 C.MR 139 (A.CM.R. 1973). 
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occasion, the writer may be an NCO.4 Typically, an author 
will state emphatically that a particular activity or class of 
offenders is bad and should be removed from the vicinity of 
the command. These messaged often are disseminated 
through civilian publications as well as through military 
channels, especially when they aredraftedby generalofficers?' 

I 

Speeches andL..ectures 

' Speeches closely parallel published statementsin tending to 
condemn particular illicit activities or classes of offenders. 
They vary in formality from a general officer's special presen
tation to the officers of a spe4Sc command4 to routine NCO 
developmentclasses given by a fmt sergeant47 

The most widely publicized speech incident occurred in the 
3d Armored Division in the early 1980's. Over a period of 
several months, the commanding general addressed both 
officer and enlisted subordinates on military justice issues, 
espousing a "consistency theory" in referral recommendations 
and trial testimony, The general stated that he 

found it paradoxical for a unit commander, 
who had recommended that an accused be 
triedby a court-martial authorized to djudge 
a punitive discharge, to later appear as a 
defense character witness at the sentencing 
stage of the trial, testify as to the accused's 
good character, and recommend that the con
victed soldier be retained in the service.48 

This theory misstated the hw49 and was widely misunder-
StO0d.W 

When challenged,the commanding general maintained that 
he wanted subordinate commanders carefully to consider 

' recommending lower-level courts-martial if they did not 
believe that the accused should be discharged.51 The general, 
however, failed to communicate this message consistently to 
his audience. Some subordinate commanders understood the 
message as the general intended.52 At least one commander, 
however, understood the general to take a "dim view of a 
soldier's chain of command . ..offering testimony on the 
accused's behalf" during sentencing procedures.53 Some 
soldiers understood the remarks to mean that favorable char
acter testimony was discouraged in prefmdings procedures as 
well as presentencing.M This situation was exacerbated by the 
publication of two documents, one written by the division 
command sergeant major and the other by a brigade command 
sergeant major. Both pieces asserted that NCOs should not 
testify that a service member convicted of a serious crime was 
a "good soldier."^^ 

These command actions caused a furor, affecting several 
hundred soldiers directly and causing considerable delay and 
expense during appellate pmeedings. A Senate investigator 
later characterized the division commander's remarks as 
"intemperate" and "overreaching.'Ya In addressing the cases 
arising out of the 3d Armored Division, the Court of Military 
Appeals cautioned against a repeat of these events, warning 

d 

M1he division command rergeant major and a brigade m a n d  rergcant major issued acpa to their r h r d h e  NCOs 10 &=rage a 
behalf of aoldias convicted of serious offenses. See UnitedStates v. Treakle, 18 MJ. 646,651 (A.C.M.R. 1984). 

4sSee, e.g., Corles. 29 MJ. u 949 a 3  (edilorial published in rhe Forf Drum Senfinel); HoMord, 48 C.M.R. at 939 (interview published in the Inrpocf magazine a 
Fort Bmgg). When the author is an NCO, L e  publication range tends to be narrower. Frequently,the auhor'a can men^ are distributedonly within an individua 
Unit See, ea.,TreaHe, 18 M.J.at 651 (brigade command sergeant major drafted a dispositicll form Stating lhat NCOs had a m o d  obligation not to reammeni 
retention for soldiersConyicted of various serious crimes, then distributed this form lo brigade NMs). 

46See, eg., United Stater v. Bria. 19 MJ. 170 (C.M.A. 1985). 
i 

47See, ea. ,  United Sdtcs v. Sullivan. 26 MJ. 442 (C.M.A. 1988). 

48Umted States v.Thomas,22 MJ. 388,391-92 (C.M.A. 1986); see also Treukle, 18 MJ.at 650. 

491he standard d proof for referring a case to cause-differs fran the amdard of prooffor omviction-pof beyard a reasonable doubt. Preferri 
and referral decisions are made early in the case. Postprefenalor postrefmal investigationcnn meal information not previouslybown when the amunand mad 
its initialrecanmendations. 'Ihis additional infonnluioncan affect a cammaruler's determinationof an h d ' r  rchabilirarive powual or suitability for tetentia 
Moreover, a mmmander'r bonest belief that I soldier canmittedan offense that rhould pulished 111 Wedby a caul-rnaaial need not prevent the commandi 
from testifying truthfully that the soldier was a "good mldier" who 4 d  continue to m e  in tbe military. 

5 % ~  Treakle, 18 MJ. ac 650-51 [describing in detail the "widely differentperCepti0ns"of *e commanding general's message), 

51Id.at 650. 

52See generalfy id. u 653 (the ummrrndiflg general evidently "sou& to comct a perceived problem- inconsistency between recommendations that a case 1 
tried by a court capabIe of adjudging i&charge and testimony that the accused should be retained in service'?. See generally S. Rpp. No. 1. supru note ' 
(describing commanding general's stated intentions in detail). 

5'TreaHe, 18 MJ. at 650; see &o S. REP.No. 1, avpra llote 18, at 47 (notes of W w m t  Colmel Banbolomew). 

f l  WTreakle. 18 MJ. at 650. See generallyS.REP. No. 1. supra note IS. i t  36-55 

SSSee TreuHe, 18 M.J. at 65 1. 

56s. REP.No. 1. supra note 18. at 12. 
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that it would consider drastic remedies to eliminate the taint of 
unlawful command influence in future cases.57 

Timing is critical when dealing with speech-generated 
unlawful command influence. For example, in United Srures 
Y. Brics,Ss the Commandant of the Marine Corps addressed 
the officers assigned to Marine Corps Combat Developments 
Center, Quantico, Virginia, including the court members of a 
trial in progress. Brice, the accused in that trial, was charged 
with use. transfer. and sale of LSD. Over the defense counsel’s 
objection, the military judge granted a recess to permit the 
members to attend the Commandant’slecture?9 

During his presentation, the Commandant stated that drug 
trafficking was “intolerable” in the military and that drug 
traffickers should be “out” of the Marine CorpsPo When the 
court-martial reconvened, the military judge denied a defense 
motion for a mistrial. The Court of Military Appeals reversed 
Brice’s conviction.” The court emphasized that its decision 
was compclled not by the Commandant’s remarks, but by “the 
peculiar timing of the ...lecture.”61 

s7UniledStates v. Thomas,22 MJ. 388,400 (C.M.A.1986). 
‘ 

58 19 M.J. 170 (C.M.A.1985). 

Object Lessons (Public Spectacles) 

of the riskier w 
statement is the object lesson, or public spectacle. Object 
lessons include mass arrests during unit forrnations,Q publicly I 

stripping unit insignia from an accused’s uniform, subjecting 
an accused to a ceremonial “drumming out,” cloistering 
accused soldiers in special units, and disclosing the contents 
of an accused’s service member information file (SMIF) to an 
assembled formation.63, These exhibitions are especially 
egregious when the command accompanies them with rhetoric 
condemning the accused as a “criminal.”64,&though a public 
spectacle may be tembly dramatic and certainly will drive 
home the commander’s point, it also may strip an accused of 
the presumption of innocence, leading observers to suspend 
their independent judgment about the individual’s culpability 
and giving rise to allegations of unlawful command influence. 
Not surprisingly, the military appellate courts view these 
actions unfavorably.6 Even when no actual unlawful com
mand influence is present, such actions create an appearance 
of unlawful command influence that can be “so aggravated 

I ,59Id.at 171. The commanding general at @antic0 ”had diRaed that dlafficur at the base wodd be at the base to hear b e  Commandant’s address.” Id. ’Ihe trial 
counsel specEcally advised the military judge that ‘the subject of the . . ,address would be ‘drugs and things like that’” and that h e  commanding general ‘had 
indicated that members of the court-martial would not be exempt from aaending.” Id. The military j d g e  refused to interfere with the command directive. Id. 

sold. 

611d.at 172 & n.3. The court remarked. 
We do not in any way wish tobe viewed as cmdemning the contents of the Commandant’r remarka rince the drug problem in the military 
‘demands command attention; nor do we feel h a t  nuch remarks necessarily constitute illegal command influence. Instead, we base our 
deasion on the confluence of aubject and timing, particularly as they affect the minds4owever subtly or imperwptibly4f the viers of fact 
in this particular case. 

, Id. at 172 n.3. 

62Mass arrem 8~ not illegal per se; however, rhe command musf guard against stripping the amstees of their presumptions of innocurce or denouncing them as 
criminals. ”Public accusations by a commander are permissible; public declarations of guilt l l ~ enot.” United Stales v. Cna. !to MJ. 873.895 (A.C.M.R.1985). 
redd in part an dher grounds, 25 MJ. 326 (C.M.A. 1987). 

i ‘ I 
1 ( I 

63SeeUnited States v. Levile. 25 MJ. 334 (C.M.A. 1987); Cruz, 20 MJ. at 873. Cruz is the best  recorded example of the public spectacle. ?he record indicates 
that. when faced with a major drug problem within his unit, a division artillery (DIVARWcommander effected a mass apprehension at’a ht formation. See 
Cnu,20 MJ. at 875. 

Addressing approximalely 1200 soldiers at the unit formation, the commander first spoke about leadership, e, and the need for readiness. Id.’at 
He stated thatdrug abuse and drug trafficking advwsely affected h n m a n d  rcadiueas and 4not be tolerated Id. at 876. He then announcedthat some of the 
aoldiers at the formation failed to m e a  canmand or A m y  atandards and should be Rmovcd f m  their unitc. Id. He either called these 
stated generally thatcriminals would nbt betoteratedinthe command. Id. 

W e  the m m a n d e r  was speaking,law enforcanentpersonnel surrounded the pmde field ’Ihe canmanderthm d e d  out the names of 
hemto reponto the front of h e  formation. Id. ?he reporting soldiers were escorted by their Buperiora m the chain of cxmmand. Id. I h e  soldiers’ unit ms t s  were 
removed before the soldiers -d to the commander. Id. When they F e d to the commander, he declined to refurn their salutes. Id. (Military custom denies 
prisoners the counesy of a m u m  salute.) In fullview of the assembled formation. the aoldiers were searched, handcuffad. and marched to a waitingbus. Id. 

Upon their return to the uni~,the majority of the soldiers were billeted together. Id. at 877. ’Ihe canmand ultimately formed them into a un i~d e d  the ’Peyote 
Platoon”and allegedly forced them to march to the cadence of “peyoe.peyote, peyote.” Id. 

, 
@Cruz,20 MJ. at 876. 

. .
GCrrrS,20 MJ. at 895 (Naughton.J. dissenting). Judge Naughm marked, 

I fmd that [the DIVARTY CCmmMder‘S] rdons. considered in foro, effectively llrippedthe appellant and thirty-nine other jndividuals of 
their presumptionof innocence. .... 

.... F 

.... When a commander.. .publicly and forcefully identifies a specific individualas being guilty of crkninal offenps,a subctantial risk 
’ 

arises that the subordinates who hear him will auspend their independentjudgment about the individual’s guilt or i n n k c e .  
Id.;serolsoLcvire,25MJ.at341. 
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and so ineradicable that no remedy short of reversal of the 
findings and sentence will convince the public that the 
accused has been fairly tried.”6 As the Army Court of Mili-

P tary Review stated in Cruz, “[tlhe realities of military life 
regarding the relationships between superiors and subordi
nates create a concern that a subordinate in this situation will 

, either embrace his superior’s beliefs or at least not act con
trary to those beliefs.”67 

Witness Tampering 

Witness tampering is the most pernicious form of unlawful 
command influence. It commonly occurs in an “office visit” 
scenario or through the threat of reprisal. Prospective defense 
witnesses are the usual targets of these tactics. The “office 
visit” generally is characterizedby an order from a superior to 
a subordinate to “repon to my office.” When the witness 
enters the superior’s office, the superior informs the wimess of 
a command policy, relates a seriesof anecdotes about adverse 
actions that befell other witnesses who testified in contra
vention of the command policy, and states or implies that the 
witness could prolong his or her career by changing his or her 
testim0ny.a 

Appellate courts almost invariably characterize such 

incidents as actual unlawful command influence because they 

deny the accused the right to witnesses who can testify on the 


! accused’s behalf without fear of reprisal.@ A glaring example 

of pervasive wimess tampering within a unit may be found in 


, United Stales v. Levire.70 The efforts of Levite’s chain of 

command to intimidate defense witnesses comprise a com
pendium of what commanders should nor do, encompassing 

not only office visits, but also object lessons, intimidating 
speeches,and-possibly-reprisals. 

Before Levite’s trial began, Levite’s battalion sergeant 
major called a unit meeting in which he disclosed information 
from the accused‘s SMIF that allegedly showed Levite’s “bad 
character.”71 The sergeant major also speculated that the 
accused was involved in the pandering of two female privates 
in the unit who were not present at the meeting. He later 
called the two privates into his office, stated that he thought 
the accused was “pimping” them, and again disclosed infor
mation from the accused’s SMIF. One of the privates later 
attended a meeting on an unrelated matter with two of her 
commanders. The company commander criticized her for 
associating with Levite and discussed his views of Levite’s 
guilt, leaving the private with the impression the commander 
did not want her to testify as a defense witness. 

A few days before aial, Levite’s first sergeant leamed that 
three NCOs were scheduled to testify as defense witnesses. 
The company commander directed the first sergeant to have 
the three NCOsreport to the orderly mom and to ask them to 
“review” the accused’s SMIF “so that they would be current 
in their testimony.* The battalion commander and company 
commander also may have harassed an officer whom the 
defense counsel expected to testify about a Government wit
ness’s bad character for honesty. After her superiors coun
selled her “on another matter” shortly before the trial, this 
officer declined to testify on the accused’s behaK73 

The chain of command attended the trial. After testifying 
himself,the company commander remained in the courtroom 
to observe the testimony of the three NCOs. One sergeant 

66Cruz,u) M.J. at 892 Significantly. however. the A m y  found no actual unlawful m a n d  influence pment m Cnu and upheld the conviction. which was 
based on a guilty plea. Id. at 890; uccmd Cruz, 25 MJ. 326.329 (C.M.A. 1987). ”Reversal of findings or aentence is an unmerited windfall to M appellant who 
has not suffered actual prejudice, although it may be required as a last resort when no other feasible course of adion will restore public confidence.” Cnu,20 MJ. 
at 890. The majority of the A m y  court found that suffiaent information was available to the public in rhis case to dispel the appearance of unlawful command 
influence. despite the publicity surrounding the initial amsts. Id. at 891. Buf I$ Cruz, 25 MJ.at 329 (remaking that, although ’he findings of guilty were not 
affected by the command action.” the court had “grave doubts that the sentence hearing in thiscasewas fS). 

61Cruz, 20 MJ. at 895-96 (Citing HOMER 0 3-220 (1972)).E. M o m  Jusnca AND l l m  MIL~ARY 

aSee, e.g., United States v. Lcvite, 25 MJ. 334 (C.M.A. 1981) (canmand sergeant major called two privatca into his office to discuss thdr relationships with the 
accused); United States v. Kim. 23 M.J. 105 (C.M.A. 1986) ( S A  d e d  two officers who w a e  icheduled as extenuation md mitigation wimesses intohis office 
before hey testified and informed them of the seriousness of the charges pending against the a m r e d ) ;  United Statea v. Glidewell. 19 MJ. 797 (A.C.M.R 1985) 
(division SJA allegedly attemped to discourage a former battalion cammander from giving favorable character wtimony in a case by communicdhg he division 
commander’s displeasure with such testimony). In United States v. Saunders. 19 M.J. 763 (A.C.M.R. 1984). the . p p e l l a n t ’ B  battery canmander called all defense 
witnesses into his office two days before trial. discussed the A m y  policy on drugs, and gave them Iletter Mnceming drugs in the military. Id. at 764. On the day 
of Irial, the same commander approached the defense witnesses in the waiting racm. staed that he wanted the rppellant to receive the maximum punishment. and 
directed them to read an extma from United Statcs v. Tmttier, 9 MJ. 337 (CM.A. 1980). Saunders. 19 M.J. at 764. In United States v. Chrles. I S  MJ. 509 
(A.F.C.M.R 1982). a wing canmander leamed that the accused‘s squadron cunmander believed that the accused ahould be retained on active duty. Calling the 
squadron commander mto his office.the wing commander indicated that these views did not coincide with h i e  own policy regarding personnel involved in drug 
offenses; alluded to a rimilar incident in which a squadron commander nearly was relieved for disposing of a drug case by nonjudicial punishment. rather than 
referring it to Pial; and advised the squadron mmmander to modify his views. Id. at 509. 

@See Charles. 15 MJ. at 510. 

7025 M.J. 334 (C.M.A. 1987). 
If

71Id.at 335-36. 

’=Id.at 336. 

731d. 
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stated that the company commander and the first sergeant 
‘“gave’ him ‘strange looks’” while he was te~tifying.7~At 
some point, the first sergeant left the courtroom and allegedly 
“ranted and raved“ in the hallway about N O Swho condoned 
drug use by ‘their soldiers. A fourth NCO who had been 
expected to testify for the defense was inexplicably absent. 
When questioned later, he stated that he had experienced 
many problems with the company commander after testifying 
for the defense in an earlier court-martial. 

, I I 

The first sergeant held a unit formation the day after Levite’s 
trial. Waving a dictionary, a Manualfor Courts-Martial. and 
a copy of the enlistment bath, the first sergeant decMed that 
“some people did not h o w  what ‘good‘ meant” and lectured 
the soldiers on the illegality of drug 0ffenses.7~After the 
formation, the company comniander, the sergeant major, and 
the first sergeant individually counseled the three NCOs who 
had testified, informing them “that they had embarrassed the 
unit” ‘and that their testimony had been “unprofessional.’76 
One NCO later was accused of perjuring his testimony and 
was reduced one grade through nonjudicial punishment. A 
second NCO stated that “he would not be surprised if ‘something 
negative’ happened to him as a result” of his testimony.77 1 

The tension escalated when the trial defense counsel 
requested an investigation to determine whether unlawful 
command influence had tainted the trial. A milihry jbdge 
conducted an investigation under Army Regulation (AR) 15
6.’* Despite his requests, the defense counsel repeatedly was 
denied access to a complete copy of the investigation. Finally, 
the defense cdunsel asked that the entire>AR15-6 inves
tigation be attachea as part of the tecord of trial79 The SJA, 
who originally *had advised the convening authority to 
approve the sentence as adjudged, then submitted an adden
dum in which he recommended that the period of confinement 

. / ! 

1 %  

be halvdd “in an abundance of caution and to ensure that the 
accused’s lrial [was] totally free fromeven the apPearance of” 
unfaimess.”80 The A m y  Court of Military Review affmed 
the findings and sentence in a short-form opinion, indicating I P 

that it found no viable issues on appeal. ’ 1 1 

I 

The Court of Military Appt5als disagreed.*‘ It remarked 
pointedly that the SJA “grudginglyrecommended. ..[that<rhe 
convening authority take remedial action] only after . . . 
[receiving a defense] request . ..to append the investigation 
officer’s findings and recommendations to the record of 
trial.”82 The court found this “summary resolution of the 
prejudice question .(..completely unacceptable.”*3 Declaring 
that the mlawful “command influence exercised in this case 
was as pervasive as it was perniciod~,”~~the court concluded, 

Every effort was made 

ensure &at the court-martial convicted and 

punished pevite] ...in accord with its will. 
. . . Upon discovery of this fraud on the 

court, insufficient effort was expended to ’ 


r J: root out its cause and nullify its effect. We 
, ’ b  have no confidence .: . in this verdict and it I 

must be overturned. 

A subsequent decision, Unifed States v.  Jones,*5 illustrates 
unlawful command influence generated through posttestimony 
reprisals against defense witnesses. This invidious practice 
does not mar the fairness of the completed trihl. but does P 

affect future trials by chilling the’testimony of potential 
witnesses.I 

The k y m  understanding’Joneslies in knowing the fate of 
the defense witnesses in United States Y. Jameson.86 Both 
cases charged female drill instructors with engaging in homo

1 

741he Court ofMilitary Appeals disapproved and iniimidauon. s tahg that forcing a Wimess lo tesrify”under the glare of the commander and 
his minims” i s  a form of witness tampering. Id. at 340. 

751d.at 337. 
i l  ’ 1 8 I )  , 1 

’ , 

W d .at 336-37. 
4 , i ’  

nid. ai 337. .3 , 0. 
q k , 


78See Dep’t of Army, Reg. 15-6, Born.  COMMUSIONS OpmCaRs AND BOARDSAM) Co oczmm FORI ~ ~ ~ Q A T I N O  OP (24 Aug. 1977).
Major Joseph A. Russelburg. a military judge who had not heard the case,‘was the investigating officer. The published opinion does not provide detailed 
information about Major Russelburg’r a ent asinvestigating o�ficer. See Levile, 24 MJ. at337. 

I 

791d. ‘ n efindings, conclusions. and recommenddons of the investigating officer never were included in the record. See id. at 339. I 

8oId.at 337-38. 

8Ifd. at 334-35. i I . 1 

I ;I , 

8Vd. at  340. 

8530M.J.849 (N.M.C.M.R.1990). 

8633 M.J.669(N.M.C.M.R 1991). 
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sexual acts with female Marine recruits.*7 The onIy defense 
witnesses in Jumeson were two fellow drill instructors who 
testified favorably on Sergeant Jameson’s duty performance 
and rehabilitative potential. One witness stated that she 
disapproved of a homosexual relationship between a drill 
instructor and a recruit, but had “no bad opinion” of a home 
sexual affair immediately after the recruit completed train
ing.88 Both witnesses testified that they would be willing to 
work with the accused in the future, despite her conviction.*9 
Within days, a verbatim transcription of their testimony was 
prepared and delivered to their respective battalion com
manders, who relieved them of their duties as drill instructors 
and revoked their recruit training military occupational 
specialties. Both witnesses later received unfavorable fitness 
reprts.90 

The impact of the adverse actions taken against the two 
defense witnesses was immediate. Members of the command, 
perceiving these actions as rembution, concluded that “testi
fying for the defense could be hazardous to one’s Marine 
Corpscareer.”91 

Considering Sergeant Jameson’s appeal, the Navy-Marine 
Corps Court of Military Review declined to attribute any evil 
motive or intent to the commanders or staff officers involved 
in the adverse actions levied against the defense witnessesPZ 
The court recognized that the command was dealing with a 
serious situation that impaired the good order, discipline and 
morale of the recruiting command, impacted on external 
relations with the families of current and prospective recruits, 
and could have generated unfavorable media attention.93 
Consequently, the court addressed “not the ends [the com
mand sought to attain] but the means [by which it attained 

them]. and the effects of the chosen means, including the 
timing thereof,on pending cases.”w Finding “evidence suf
ficient to render reasonable 8 conclusion in favor of the alle
gation of [unlawful command influence],” the court set aside 
the convening authority’s action. 

The actions taken against witnesses who testified on Ser
geant Jameson’s behalf evidently harmed Sergeant Jones. 
One prospective defense witness refused lo testify because of 
“rumors that two drill sergeants had been relieved ...for 
testifying on behalf of Marines accused of homo~exuality.”9~ 
Although the military judge assured this witness that she 
would not be punished for testifying. the witness continued to 
refuse, stating that “in her opinion, such promises had been 
made and broken befoE.’’% An officer witness further indi
cated that the troopsassigned to the command were “hesitant 
to testify because they [did] not want to see themselves relieved 
for expressing an opinion.”g Although the battalion com
mander had held a meeting in which he ostensibly had encour
aged witnesses to testify without fear of retaliation, the appel
late court concluded that unlawful command influence was 
present98 The court remanded the case, asserting that 

the defense [had] presented ,evidencesuf
ficient to raise the issue of command influ
ence by showing that potential witnesses 
from the appellant’s command were deterred 
from expressing ...their candid opinions ... 
because of destructively adverse personnel 
actions taken by the command against those 
who had testified [favorably for] other 
accused similarly situated to the [accused].* 

mSee Jones, 30 MY.at 851. Jones and Jameson served as drill instructorsin the same d t training regiment at Panis bland. South Carolina. n e y  were charged 
concurrently after the command completed an investigation of alleged lesbian activity in the rcghnenr 

88Jameson, 33 MJ. at 670-7 1. 

9Ofd.at 671: see ah0 Jones, 30 MJ. at 851. Both witnesses later obtained relieffrom l e  Board for C o d o n  of Naval R e d s .  J w o n ,  33 MJ at 671. 

9~Jameson.33 MJ. at 676-77. 

92fd. at 674. ” m e  have no desire to attribute to the cornmandm or their staff members involved in this case any agenda olher than the best interests of their 
commands and the Marine C o r p s  ....” Id. 

93ld. at 673-74. 

94 Id. 

95J0nes.30 MJ. at 851-52. 

96Id.at 852. 

97 id.  

98’Ihebanalim annmander essentially remarked that peraons with relevant information were encouraged to testify for the defense, but that they w d d  be held 
accountable for teslimony that deviated from Marine Corps policy. See Jamson, 33 MJ. at 667. The appellate court found that the battalion commander’s 
commentstended to induce l i smen  to avoid the trial proo~ssor to engage in fearful selfensorship. Id. 

99Jones. 30 MJ.  at 854. 
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Jones and Jurnesori demonstrateJextreme ‘eltamples of 
reprisals. Superiorsmore commonly exert unlawful covmand 
influence by “lecturing,” !’counseling,” M“debriefing” defense 
witnesses after they have testified.100 The appellate couns, 
concerned that such practicesmay discourage these witnesses 
or others from participating in the judicial process, have 
warned that these policies :‘cannot help but have a chilling 
effect on our judicial sjstem.”lol Commanders and super
visors should refrain‘from these practices, given their limited 
efficacy and the very real possibility that they could rise to the 
level of unlawful cbmmand influence. 

I 

I Remedial Measures: 
j I Repairing Unlawful 

I i r  . t  

Once unlawful command influence is identifed, either actual 
or apparent, remedial measures are mandatory. Whenever 
possible, the command should act with the military judiciary 
to remedy the problem. When the task of correcting unlawful 
command influence falls solely to military judges or the 
appellate courts, the cleanup may be costly, time consuming, 
and individualized. Command-generated remedies, on the 
other hand, can c a proble st sweep. 

United Srutes v.  Sullivan102 provides an excellent illustra
tion of command-directed remedial action. Sullivan, an Air 
Force staff sergeantassigned to a military hospital,was one of 
four airmen accused of Wug trafficking. Before Sullivan’s 
trial, the hospital first sergeant implicitly threatened to harm 
the careers of potential defense witnesses, commenting at an 
NCO call that “derogatory comments concerning judgment 
could readily be inserted into . . . [the] efficiency reports” of 
any member of the command who testified on behalf of a drug 
offender.103 The first sergeant also suggested that this testi
mony conflicted with Air Force policy. Nine days later, at a 
commanders’ call, ‘the”hospital administrator similarly criti
cized officers who would testify on behalf of accused drug 
offenders. In the presence of the hospital commander, and 

1mSee United Srates v. Lowery, 18 M.J. 695 (A.F.C.M.R.1984) ‘ 
“Jlld.at 696 

‘“26MJ.442fC.M.A.1988). f. ’ . 

with his implicit approval, the administratoralso opined that 
‘such-testimony vidated ;4ir Force policy. The commanders’ 
call occurred after the hid defense counsel in a companion 
case had tomplained to the hospital commander about the first 

r‘ 
1 .  ’ I  

d to be tried, \Inthe 
preceding ,three trials. ’the counsel and the military judges 
thoroughly developed the facts surrounding the command’s 
imprqxr efforts to influence the military justice system. The 
command then “took immediate steps to rid the trials of taint,”W 
holding additional commander’s calls to inform all hospital 
personnel of their duties to testify as defense witnesses if re

e wing commander sent a similar message to 
all personnel stationed at the air base.106 Finally, the hospital 
first sergeant was transferred, eliminating his access to the 

L , l  t ‘ 

ommand action, the jtidge issued a 
blanket order directing theGovernment to produce ,all wit
nesses requested by the defense. Moreover, the judge assured 
each witness that no adverse consequences would ensue from 
his or her testimony.106 With the command’s cooperation,the 
judge granted liberal continuances to ensure that all corrective 
actions would be carried aut completely and “to allow the 
cleansing process to w 

Remedial action was effective in Sullivan, It was quick, 
’thorough, well publicized, and supported from the top.1’ It  
presents a sharp contrast to the attempted remedial measures F 

ih the 3d Armored Division, when the commanding general 
merely issued a four sentence retraction 
harmful effects’of his many speeches.110 

Episodes of actual and apparent unlawful command influ
ence undoubtedly will recur in the future. The command and 
pe judiciary must each allegation quickly 
sively. Ignoring unlawful command influenceinvites disaster. 

I 1 1 % 

) I 

IWId. at 442. 

1WId. at 443. 

losld. 
. I 

. I


1wId. 

1mId. Thehospid administratoralready had been reassigned. See id. 

“ lrnld. 

ibid.  ’ I  1 ‘ . ! 1 L l  F 
r .‘I , , i 1 ,  I 

ll0The retraction letwr was dated 4 March 1983. Si months later, the command iss econd letter that was ccmiiderably more detailed. &e S. Rep.No. 1; 
supra note 18, at 10. These letters. however. “were not effective remedial action necessary to CURh e  taint caused by the comenta [sic] of [the ,commanding’ general] and his subordinates. Funher, the retraction letters did not receive h e  emphasis nor &semination required to address the problem.“ Id! 
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Command Action retraction immediately. The retraction must come from the 
Same level in the command hierarchy, it must be disseminated 

The command is in the best position to correct unlawful at least as widely as the original, and it must receive the Same 
command influence. The first step in this process is to deter- degree of emphasis.*l4 Moreover, the next higher echelon of 
mine the extent of the problem. The command must inves- command should become involved, condemning the unlawful 
tigate the matter thoroughly, without attempting to resolve the influenceand supporting the corrective action.ll5 
problem covertly, Unlawful command influence is like an 
infection: it must be exposed to the air to dry it out. Any Fifth,the command must address the impact of the unlaw

t discreetly merely reinfoxes a problem ful command influenceon pending courts-martial. Depending
that thrives on ndo and secrecy. “[flhe best way to on the level of command involved in the taint, the command 
dispel the appearance of evil is to publish the truth about the may have to reprefer the charges, reconsider the level of trial, 
situation.”lll repmess the referral. or transfer the action to another com

mand until the taint dissipates. Like a decision to remove a 
Second, the chain of command must correct the misappre- person from a position of influence, this decision is fact


hension unequivocally by isshing a “new” policy that cor- specific and must be evaluated on its own merits. The Gov

rectly states the law. Moreover. corrective guidance must be emment also may have to honor judicial remedies, such as 

reinforced emphatically to overcome inertia and resistance to blanket ordersto produce defense requested witnesses or requests

change. It must not contain any “winking” or “gentlemen’s for a new court-martialpanel. 

agreements.” Unless a commander convincingly communi

cates the message, “I’m not kidding,” his or her subordinates Finally. h e  command must follow up on corrective action 

will continue their unlawful command practices. Their only to ensure that the new message has not been garbled in inns

response to the commander’s guidance will be to exert theit mission. Without oversight, a remedy that otherwise might 

influences more discreetly.112 have been effective well might go awry. 


Third, the command may have ove people from the 

positions from which they wielded ,unlawfulinfluence.ll3 Judicial Action 

This remedy more likely will be necessary when members of 

the chain of command actually have exerted unlawful com- Military judges not only must cure any specific prejudice 

mand influence than when no more than an appearance of this created by unlawful command influence, but also must dispel 

evil exists. The ultimate commander must evaluate each the appearance of unlawful command influence from the trial 

removal individually with the advice of a well-informed SJA. process: To assist them, judge advocates engaged in the judi-

At the very least, witnesses and prospective witnesses must be cial process must act immediately when allegations of unlaw

afforded protection. ful command influence surface during a trial. Both the trial 


counsel and the defense counsel should apprise the military
Fourth, if the unlawful command influence was published ’ judge of any perceived unlawful command influence.116 

in some form,the command must issue a strongly worded Although a military judge can remedy the problems of unlaw

l*lCruz,20 M.J. at 890. 

112Substantial evidence mggesls that personnel in the 3d A r m o d  Division gave little credence to the maion letters. See S. Rep.No. 1. supra note 18. at 68. 
For example. one battalion commander ’publicly berated” a tubordinate for providing favorable tedmany at a t d  nix months afler the commanding general 
issued the second retraction lemr. See id. 

I ’ 

L13Sec Sullivan. 26 M.J.at 443, 

114The retraction letters issued hthe 3d Armored Division received neither the same emphais, nor &e same dissemination.as the ”taint“they were inmded to 
redress. See S. REP.No. 1 ,  supra note. 18, at 10. A ~lractionmust be accompanied by visible corrective adon. ‘Ihe command should achedule personal 
presentatims to &icen and NCOsto reinforce the retradon and toemphasize the correctiveguidank 

115When the Army Chief of Staff, General John A. Wickham, Jr.. learned of the contretmnps Within the 36 Armored Division, he asked, ”What action was taken ... 
to counsel the CG and his JAG? What acrion was taken to caution other convening authorities in A ~ y ySee id. at 68. h e r d  Wickham concluded. “I nm not 
happy with this situation.” See id. 

Tne Department of Defense Inspector General’s ~ p o nstabzd. 
None of the remedial action k i v e d  the same emphasis. or had the same impacs as the original statements by [the comdding general1or 
the documenls circulated by [the two command sergemu major]. As a minimum measure. the retraction of [the g e n e d s ]  message should 
have m e  from [the] Corps Commander or [higher] YOthat the emphasis OII rhc ~ r o a i o nand m e @  would have mulched or ucrcdcd the 
emphasis on the original DtatanenL 

See id. a170 (emphasis rdded). 

I16Some commentators argue that the defense counsel should wait to raise unlawful command influence issues on appeal. This may be a valid tactical 
consideration;however, the author penonally favors tesolving such issues at trial. reserving the appellate p r o a s s  for blrues that remain luuesolved. 
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ful command influenceonly on a case-by-case basis, decisive 
action at the trial level wilI preclude a morass of problems on 
appeal.117 I . I 

Judicial remedies for unlawful command influence 
To protect the accused from adverse testimony gen 
unlawful influence, the judge may preclude the Government 
from presenting testimony about the accused's poor potential 
for further service.l18 To produce favorableitestimony that 
othemise might have been chilled, the judge can order the 
Government to produce any witness requestediby the defense 
attorney.119 Moreover, when witnesses on the stand appear 
reluctant to testify, the military judge can advise them of the 
protections available to them through ,the military justice 
system. If a witness remains uncooperative, the judge can 
permit the defense counsel to enter a stipulation of the 
witness's expected testimonyP The judge then may amend 
his or her instructions to the panel to omit standard language 
addressing the opportunity to observe the demeanor of a wit
ness.121 When an allegation of unlawful command influence 
taints more than one case, the judge can take judicial notice of 
the records of ,trial of previous courts-martial.122 To ensure 
that no unlawful command influence has affected the court, 
the judge can sustain challenges for cause.123 If the court 
members are tainted. the judge can grant a mistrial.lx 

Although their purposes conflict. both the trial counsel and 
the defense counsel should create a record at trial to memor

ialize the adjudication of unlawful command influence alle
gations.125 Obviously, the defense counsel will seek to sup
port the allegations and the mal counsel .will seek to rebut 
them.126 If the allegations are investigated, the trial counsel 
should append a copy of the report to the record of trial.127 ,-

Without this information, an appellate*court likely will 
presume prejudice and order remedial action. h 

' 
hoper Command Confrol ' ' 

I 

If prevention is'ke best cure for unlawful 
ence, education is a close second. Troop leaders at all levels 
need to know that the only legitimateway that they may influ
ence the outcome of a trial is to testify under'oath inside the 
courtroom.lB This does pot mean that the command is pre.
cluded from issuing guidance or establishing policies con
cerning areas within its interest. Commanders properly may 
focus on problem issues, such as drug use and trafficking:lZg 
What the command cumof do is interject its policies into the 
courtroom, or attempt to use those policies to affect the ksti
mony of a witness or the neutrality and independence of a 
court-martial. 

Any attempt to influence the military justice system outside 
the courtroom i s  fraught with the danger of unlawful com
mand influence. Commanders and judge advocates at all 
levels must be aware of the policies being communicated 

"'See, e.g., United States vrSouthers, 18 MJ. 795,797 (A.C.M.R. 1984) (commending the military judge for creating remedies that not only cured any specific 
prejudice, but also dispelled the appearance of unlawful command influence). 

ll*See id. 

119See United States v. Sullivan, 26 M.J. 442.443 (C.M.A. 1998). I 

*aa'his m e d y  wm used by the military judge in m e  of the uses arising out Ihe 3d Arm~d~DiviSiCn.Intewiew wirh Lieutenant ColonelWendell Jewell, sqru  note 30. 

lUld.  

1pld. 

1aSee Souhers. 18 MJ. at 797. 

]%See United States v. Brice, 19 M.J. 170.172 (C.M.A. 1985). 

1VAn extremely detailed record was produced in United States v. Giarratano, 20 M.J. 553 CA.C.MM.R.1985). off d, 22 MJ. 388 (C.M.A. 1986). Although t l is  case 
1 5was derred to a badanduct discharge special court-martial.the transcript comprises ten volumes and over 1400 pages. See id. at 554. 

1XTo raise the issue of unlawful command influence, the accused must prove that the command's actions created at least the appearance of unlawful command 
influence. See generally United States v. CNZ.20 M.J. 873 (A.C.M.R. 1985). redd in parf on other grow&, 25 MJ. 326 (C.M.A. 1987). A rebuttable 
presumption of prejudice arises if the accused meets this burden. See United States v. Men. 31 M.J. 572,590 (N.M.C.M.R. 1990). affd, 33 MJ. 209 (C.M.A. 
1991). Once the existence of unlawful command influence is established.the Governmentbears the burden of demonstrating that the trial was fair. Id. 

An appellate CWII will look for evidence in the record that ahowr the extent to which unlawful command influence was exercised and the impact it had on the 
appellant's trial. See United States v. Karlson, 16 MJ. 469.474 (C.M.A. 1983). In a case in which unlawful command influence has been exercised, a reviewing 
COUR may not affirm the fmdings and sentence unless it i s  persuaded beyond a reasonable doubt that the fmdings and senlence have not been affected by the 
command influence. .See United States v. Wright, 37 C.MR. 374.394 (C.M.A. 1967). I 

Insee United States v. Sullivan, 26 M.J.442,443 C.M.A: i998) (mrrecdve remarks addressed to personnel "tainted"by unlawful c m a n d  influ 
recorded,transcribed, and appended to the record of trial). 

'"Members of the chain of command also can influence the level of trial 
to which l h i s  article dudes.  ' i 

United States v. Brice,19 M.J. 170,-170n3 (C.M.A. 1985); accord United States v. Toon. 48C.MR at 142 h Toon, the Amy Coud ofMimyReview connmenied. 
In lhis case, the clearly laudable objective of the mmmander was to reduce the drug traffic in hia unit Assuming the existence of a drug F 
problem in the division, he would have been derelict as a commander had he not uied LO solve the problem. While his m m a n d  letter serves , I 

as a teaching vehicle by pointing OUL the undesirable features of drug use by members of a combat division, ils principal emphasis was on 
aggressive use of the judicialgrooss toeliminate drug traffickers from his unit and from the Army. 'Jkus, his scatemen1 violates Ihe basic rule 
permitting cammanders to establish@cy wi? respect to matters affecting discipline and morale within their units. 

Id. 
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within the command. Modver. an experienced judge advo
cate should review established policies and directives for 
traces of unlawful command influence. Commanders should 

p 	 announce policiq and directives clearly and should ensure 
that they are correctly understood and properly executed.lN 

Commanders should realize that even legally acceptable 
guidance can lead to litigation of unlawful command influence 
issues. For example, in United States v. Fernandez,131 a 
legally acceptable drug-abuse policy letter triggered idtense 
appellate scrutiny. The commanding general of the 82d 
Airborne Division published a letter that characterized drugs 
as a “threat to combat readiness” and reminded subordinate 
commanders that “detection and treatment of drug abusers” ‘ 
was a “primary goaI.”132 The’general then opined that the 
drug problem would not be eliminated until drug &ckhg 
ceased.133 .‘[nostem the tide of illegal drug distribution,” he 
directed subordinate commanders to “work clo$ely” with law 
enforcement officials to “ferret out drug dealers,“.to consult 
with their trial counsel before initiating “any criminal or 
administrative action” against drug dealers,lW to educate their 
soldiers on the adverse effects of drugs, and ‘”personally [to] 
screen the names of all court member nominees . . . to insure 
that only the most mature officers and NCO’s” were detailed 
to serve on courts-martial.135 

The letter triggered review by two appellate courts, in part 
because it stated that “the full weight of the military justice 
system must be brought to bear against these criminals.”lsr*\ Fernandez argued that this language revealed the commanding 
general’s inability to act impartially in the exercise of his 

I 
I posttrial duties as convening authority. 

The Court of Military Appeals ultimately found no preju
dice to the accused. Noting that the letter also indicated the 
possibility of administrative actions against identified drug 
dealers, the court concluded that, “taken as a whole [@eletter] 
indicatetd] a flexible mind regarding the legally appropriate 

1NSee S. Rep.No. 1. supra note 18, at 11. 
, ‘ L 1 

13124MJ. 77 (C.M.A.1987). 

W d .  at 1 8 .  

1nld. 

1B1d. 

l35ld. 

1WId. at 79. 

Inid. 

F4. 1nSee United Statesv. Howard, 48 C.M.R.939.943 (CM. 

1 ~ F c m n d e z .24 MJ.at79. 

1wSee U&d States v. M&, 22 MJ.124 (C.M.A. 1986). 

ways’ in which to deal with drug dealers.”l37 Nevertheless, 
commanders considering issuing similar policy letters would 
be well advised to avoid the languagecontained in the Fernamfez 

Iletkt 

The Fernondez opinion appears to balance command poli
cies that are vague, tiut legal, against those that are specific, 
bur illegal. One can offer no valid criticism of a commander’s 
advice to his or her subordinates to consider the full range of 
possible dispositions for each case. Moreover, a commander 
properly may characterize illegal dmgs as a threat to combat 
readiness, and “ferreting out” illegal drug dealers clearly is a 
legitimate command concern. Problems arise, however, when 
a letter evinces a commander’s inelastic attitude about the dis
position of drug cases. An appellate court may infer this 
impermissible rigidity from a commander’s directive that 
accused drug offendersalways should be med by courts-martial, 

dled administratively; from language indicating 
the commander’s predsposition to approve certain sentences; 
or fromievidence that the commander intended to disregard 
legal standards during pos#rial reuiews.138 Any policy that 
threatens to imposea specific punishment upon a member of a 
particular class of offenders-or even states that the “full weight 
of the military justice system must be brought to bear” against 
these ~rongdoers~~9-shouldbe avoided. 

Commanders also should be sensitive to possible misinter
pretations of policy guidance. To avoid confusion, they 
should phrase their guidance with,great care. For example, 
when ‘discussing the selection of courts-martial members, a 
commander should not use the word “mature” as a euphemism 
for persons predisposed to imposesevere punishments.140 

Guidance best is issued in the absence of current contro
versy. This approach, of course, is contrary to human nature. 
Commanders tend to promulgate policies in response to prob

, lems requiring corrective measures. Even so. a commander 
should consider the timing of a directive in conjunction with 

I 
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its subject and should ‘evaluate p e  directive’s impact on 
pending cases. As the Court of Military‘Appeals remGked ‘in 
United Srates v.  Brice,141 “the confluence of subject and 
timing, particularly as they affect the minds-however subtly 
or imperceptibly-of the triers of fact in [a] particular case” is 
particularly significant142: 

ommander should remember that he or she 
retains personal discretion in charging decisions and referral 
recommendations. If a convening authority disagrees, he or 
she may dismiss the charges, “refer [them] to a higher level of 
court-martial than initially recommended or even withdraw 
[them] from a lesser court-martid .. . to refer them to a 
greater one.”143 

A convening authority should remember that he or she 
legitimately may limit the discretion of subordinate 
commanders by requiring them to forward cases involving 
specific types of offenses to the convening .authority for 
personal disposition.14 This arrangementfreesthe convening 
authority from the temptation subtly to pressure subordinate 
commandersto produce a certain result 

14119M.J. 170 (C.M.A. 1985). 
1 

1421d.at 172 n.3. 

1 4 3 G ~ ~ ~& h m m .  supra note 1.0  8-16.00. 

l@ld.’(citingUnited States v. Rembert, 47 C.M.R. 755 (A.CM.R. 1973)). 

I 

, Conclusion 

ommand influence is everyone’s problem.‘ No 
acceptable substitute exists for a fair trial.’ Commanders and 
judge advocates must identify unlawful command influence 
problems quickly and expose them immediately. ’.Unlawful 
command influence problems will not “just go away.“ They 
thrive on rumor and innuendo, and can be resoIved only by a 
massive’doseof corrective action. 

History shows that,even when it is  exerted for legitimate 
purposes, command control can have a tremendous impact on 
the military justice process. Thisimpact often is unintentional 
and Moreseen. Because similar problems will recur over 
time, commanders must emphasize professionaleducation for 
young officers and junior NCOs. Early recognition of poten
tial problem areas is the key to controlling unlawful command 
influence. Unfortunately, a judge advocate who is several 
echelons removed 6om daily activities in line units cannot 
identify unlawful command influence early i n  its life cycle. 
True success in controlling unlawful command influence will 
come only if junior leaders learn from past mistakes and 
senior commanderspublicly discouragethisevil. 

i t 

The Clergy Privilege ’ 

CaptainMichael J. DavidFon 
LitigationDivision, OTJAG 

Intraduction In general, the MREs are design& to facilitate the search 

for truth.2 A rule of evidence that establishes a “privilege,”
In a court-martial, the admissibility of evidence and however, often will prevent reach
testimony i s  governed by the Military Rules of Evidence ing thetrier of fact Typically,a court will neitherfavor such


(MRE). Modeled after their federal counterparts, these evi- a construeit expansively.4
dentiary rules follow the premise that relevant evidence 

should be admitted at a court-martial “unless there is a clear The concept of privilege derives from a prevailing societal 

danger that it will lead to inaccurate fact-finding.”l belief that some values are so important that they justify 


]RICHARD 0.h m m r  k Sra\wuA .  SAL’IIBURQ.A MODERNAPPROAQI TOEvmmai 645 (2d d 1983). 

2CHARLBsT. M ~ O R M I C K .  4 72, at 170-71 (3d ed. 1984).ON EVIDENCE 

3Robinson v. Magovem, 83 F.R.D.79.85 (W.D. Pa. 1979). ! . r - I , 
’ I I 

4Unitd States v. Nixon. 418 U.S. 683.710 (1974); see also In re Grand Jury Investigation,918 E 2d 374,383 (3d Cir. 1990) (construing privilege strictly); United 
States v. Mandel. 415 F. Supp. 1025. 1030 @. Md. 1976) (“he law austains a claim of privilege only when necessary 10protect and preserve the interest of 
significant public impomnce that the specificprivilege iC designed to serve”); MCCORMIM.supru note 2. a i  175 (“[s]ince privileges opeme to deny Litigants access 
to ...evidence, h e  couru have g m d y  canstrued them no morebroadly than necessary toaccomplish their basic pu‘poses”). 
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resmctions on the auth-finding process.5 The privilege fiat 
protects the confidentiality of the information an individual 
discloses when seeking spiritual guidance exemplifies this 
concept. Traditional justifications for the clergy privilege 
include public policy concdms for teligious liberty6 and for 
"the encouragement bf the codmunication without which [the 
relationship between cleric and communicant] cannot be 
effective."7 'Inapplying the clkrgy privilege, the military 
courts rely primarily on the latter justification.* In a tnilitary 
environment in whidh serviceBmembers often must 'endure 
prolonged separationsfrom their families and sometimes may 
find themselves suddenly facing 'combat, the need for unfet
tered, confidential access to a Spiritual advisor is particularly 
pronounced? 

\ 

In Trammel v. United s,10 the Supreme Court 
explained that "'[tlhe prikst- vilege recognizes the 
human need'to disclose to a sp counselor, in tod'  and 
absolute confidence, what are believed to be flawed acts or 
thoughts and to receive consolation and guidance in retum."ll 
As our nation's courts have recbgnized, the clergy-com
municant relationship "is so i t, indeed so fundamental 
to the wesEm tradition, that it must be 'sedulously fostered."'1* 

Confession of the Catholic Church, which provides that "it is 
absolutely wrong for a confessor in any way tD betray the 
penitent, for any reason whatsoever. whether by word or in 
any other fashion."l, Acknowledged by Pope Leo Iin the 
fifthcentury, this dictate appears in the earliest ~ecordsof the 
Catholic Church.14 

In large part. American jurisprudence finds its roots in the 
common law of England. Strongly influenced by the Church, 
pre-Reformation English law respecfed:the Seal of Con

, fession. This practice may have begun 8s early as the reign of 
William the Conqueror, who seized the lEngl(sh throne in 
1066. Early English lad specifically excepted traitors from 
the protection of the clergy privilege, but otherwise applied 
the privilege freely to preserve the confidentiality of the con
fessiond.15 I 

Following the English Reformation of the sixteenth 
century, the Anglican Church gradually discarded the clergy 
privilege. By the seventeenth centui, English courts alto
gether refused to recognize the privilege.16 Consequently, the 

5Nuon. 418 U.S. at 710 11-18(citing Elkins v. United S~ates.364 U.S.206,234 (1960) (Frankfurter, J., dissenhg)); see ako MccoRMlcr~.supranote 2.at 171 (the 
rules of privilege "are regardedas of sflicient social impomce  to justify some sacrifice of availabilityof evidence relevant to the administration of justice"). 

6See Mullen v. United States. 263 F.2d 275,280 (D.C.Cir. t958) (Fahy. J.. concurring) Csound policy-reasonand experience--concedes to a religious liberty a 
rule of evidence that a clergyman shall not disclose on a trial the secrets of a penitent's confidential confession . . . ."); Thomas C. Oldham. Privileged 
Communicuriom in Milifury Low, 5 Me L REV. 17, 35 (1959) ("[ill is manifest that the penitential relation &selves recognition and support in view of our 
nation's constitutional guarantee of freedom of religion"). Bui see generally Robert L.Stoyles. Jr.. The Dilemma of rhe ComritUiomlify of /he Priesl-PenLnr 
PrivilegeThe Appliculion of the Religion Chuses, 29 U. Pm.L. REV.27 (1967) (assening that the priest-penitent privilege as typically applied may be 
unconstitutional). 

supra note 2,  at 171. Commentators sometimes refer the cour~sshould not chill communications between clerics and~ M C C O R ~ ~ I C K ,  
COmmunicants as the "utilitarianjustilication." See id. 'Ihe military has a ktionale forits pridege d e r .  See MANUAL POR COURTS-MARIUL1 
1376. at 182 (1949) [hereinafter 1949 MANUAL];J m S N E D E ~ ~  Jusna UNDERTHE U r n  B 5 14176. at 374 (1953) (commenting on $eM m ~ q  
military's "rmgnition of the public advantage that accrues fran encouraging free communication in such tanax*). Theproteaion of privacy interests in 
cemin significanthuman relationships is another-dbeit more recent-privilegejustirication. See MccoRMlac.supra note 2, at 172 

*See supru note 7 and accompanying text; see also United States v. Moreno. 20 M.J. 623.626 (A.C.M.R. 1985) (remarking that the application of the clergy 
privilege "demonstrates h e  military' s sensitivity to preserving the confdentiality of communications to clergy'% United States v. Kidd. 20 C.M.R. 713.718 
(A.B.R. 1955) (the privilege'a 'rukon d'erre is the 'recognition of the public advantage that accrues from encouraging free communication"'). 

'Oldham. s q r u  note 6. at 38-39. For a recent discussion of the problems encountered by chaplains during Uperation Desert Storm,see Adde. There Are Nu 
Atheists in Foxholes, ARMYTIMES,Jan. 28. 1991. at 37. The amcle notes that a commander frequenlly will refer a troubled subordinate to a chaplain because Ihe 
subordinateknows that a conversation with the chaplain will m a i n  confidenhl. Id. at 40. 

10445 US.40,53 (1980). 

Illd.at 51. 

W n  re Grand Jury hvesdgatib. 918 F2d 374,384 (3d Cir. 1990) (citing 8 JOHN H. WIOMORR.Evmmca 4 2285 (JohnT. McNaughten ed.. mv. ed. 1961)). 

13% CODE op CANON LAWH ENCUsH TRANSLAnoN.Canon 983 (Collins. trans. 1983) cited in Mary H. Mitchell, Mvl  Clergy Tell? Child Abuse Reporting 
Requiremenh Versru rhe Clergy Privilege und Free Erercke of Religion, 71 MI". L.REV.723.735 11.60(1987). 

14Mitchell,supra note 13. u736. 

Isld. 


161d. cu 736-37; see also 81 AM. JUR 2D Wilnesset 9 284, at 299 (1976) (after the Reformation, "the common law did not recognie a privilege U i t h  regard to 
communications to clergymen or other church or ecclesiastical officers"); Mullen v. United States. 263 F.2d 275.278 @.C.Cir. 1958) (fmd$g the privilege 
abrogated or abandoned). 
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clergy privilege was not among the common-law principles 
that English colonists brought to this country. It exists in 
American h w  today primarily as a~eature'of.statute.17 1 

J , I I hi4 ) I.' l i t  

A United States court first recognized the clergy privilege 
tin 1813. In People v.  Phillips,l* the!prosecution ealleU a 
Catholic priest to testify agdnst several individuals charged 
with trafficking in stolen goods. The accused previously had 
confessed to the priest and had asked him 'to return the stolen 
merchandise to its he priest refused to 
testify, citing'the SC ye& York C o k  of 
General Sessions upheld the priest's refusal to divulge infor
mation en cbnfessed to him in'the administration 
of the Penance."*9 ' It 'based this decision on the 

ligion under the New York 
I 

oth8r Nfgw York court 

refused to extend the clergy privilege to an accused mur


with a Protestant,clergyman. In 

mpqasized that "auricular 
the course of discipline 
sed's] church,'"' 

Responding in part to these conflicting decisions, the New 
York legislature passed the nation's first statute to recognize a 
clergy privilege. Enacted in 1828, the statute encompassed 

'*See Annotation. supra note 17. It 798. 

191d. 

%Etchell. supra note 13. at 737. 

ister of  the gospel,or, priest of any denomination 
er' as to cQnfessions 'enjoin@ by the rules [or] prac

tice of such denominatio 

P 

privilege-in Torten v. United Srates.23 Jn this 1875,decision. 
the Supreme Court assumed the existence of the privilege 
while divcussing the. public policy ,consideration$ against 
disclosing *theexistenceiof a cantract for ‘wartime services 
between Resident Ab- Lincoln and a Union spy.v. For 
almost one century,,this dictum rqnained the primary author
ity for the existence of a federal FleSgy privilege. Finally,in 
1958, Judges Fahy and Edgecon of the-Courtpf AppeaJs for 
the District of Columbia recognized the clergy priyilege ps a 
matter of federal common law.= 

idence (FRE) that includedlthirteen spq
g evidentiary privileges.26 ' Among theseI , 

thirteen rules was propo 
pro$ded for a clergy privi 

I 

it adopted FRE 501,*9 thereby "manifesting [its] affirmative 
intention not to freeze the law of privilege.'qO 

' ' J P. 

u h  the Privilege Covering CommUnica/iorrp10 Clergymen on Spiriiual Matters 
,625 (A.C.M.K. 1985);Mnfien.263F.2dat 278 (D.C.Cir; 1958). , 1 ' I  

t 

I I L L 

b ' I I 

SMuUen v. United States.263 F2d 275.276 @.C. Cir. 1958) (F'ahy. J.. concurring) (finding inadmissible the tesdmony of a Lutheran minister that a 
defendant had confessed ining her children); cf. id. at 281 (Edgerton. J.. cancurring) ("I lhink h a t  [any] communication made in reasonable confidence. .. 
and in such cirrumstnnce the mdral sense of the c m u n i t y .  should not be dis$osed in a j&dikialproceedkg . . ."). Declaring that 
the defense counsel's faiIure to the minister at trial had ponstituted plah e y r ,  the ccmcuning judges found a basis for'the clergy privi!ege
in Federal Rule of Criminal Procedure 26. Id. at 277-78. Rule 26 allowed a federal court to kcqRize a clergy privilege based on 'the principles of rhe common 
law as they may be interpreted by the murts of the United States in the light of reason and experience." See id.at 278-79; Mitchell, supru notes13,gt 739 n.90;see 
uLro In re ContemporaryMission,Inc..44 B.R. 940.943 (Bankr. D. Conn. 1984) (holding that the priest-penitentprivilege is remgnized by federal h m o n  law). 

%Mitchell, supra note 13. at 739; see Federal Rules of Evidenae, 56 F.RD. 183,23041 (1972) (proposed Nov. 20,1972). 'Zhe proposed rules were ddfted by the 
Judicial Conference Advisqry CommiaeeUI Rules of Bvidence F d  approved by the*Judicialconfemme of the United States. See Trampel4. United Slates. 445 
U.S.40.47 (1980). 

=The dergy-cmmunicant privilege was one of the least controversial of the proposed privilegea. See In re Grand Jury Investigati?, 918 E2d 374,381 (3d Cir. 
1990). 

F 

2 9 M c c O ~ ~ .supra note 2. at 181;'FredericI.Ledem. The Milifary Rdes of Evidence: Origins and Judicial Inierpreraiion, 130 MIL L .REV. 5, 15 (1990). 
IFederalRule of Evidence501 recognized .ndesrablished a federal common law af privileges. See kderer, supra, ai 15 n.38. I 

)I ,. i i j  ,_. \ > , *  8 

30 I 
I . ! I 
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As originally adopted, FRE 501 resembled Rule 26 df the 
existing Federal Rules of Criminal Procedure.31 Conse
quentlyi it had no substantial effect on the law of privileges in 

/L4 	 fed& criminal cases.32 In essence, Congress returned the 
respiansibility for developing the rules of ptivilege to the 
co&, Cvidently expecting the judiciary to develop these rules 
on a case-by-casebasis.33 

Military Rule of Evidence 503: 
Communicationsto Clergy 

mentators identified the need for a military evidentiary 
ns as early as 1868.34 

y law made almost no 
35 The military did not 

1 recognize this privilege formally until the conclusion of 
World War lT.x Even then, it initially applied the privilege 
only tb communications made to chaplains by individuals 
subject to military law.37 

The military's current clergy privilege is the product of an 
interservice effort to codify rules of evidence. This effort 
eventually culminated in a 1980 executive order in which 
President Jimmy Carter .amended the Manual for Courts-
Martial and promulgated the Military Rules of Evidence.38 In 
drafting specific privilege rules,and in recommending their 
adoptian,n9 the Working Group for the Joint Service 
Committee on Military Justice considered the comprehensive 
body of privileges already contained in the 1969 Manual for 
Courts-Martial40 and the difficulties military personnel 
experience in obtaini egal advice.41 Military Rule of 

, ,  

d 1972). As promulgated in 1948, Federal Rule of Criminal h o c d u r e  26 pmvided. "The admisiwy of evidence 
andi,5eJcompetencyand privileges of witnesses shall be governed. except when an act of Congrese or these r u k s  otherwise provide, by the principles of common 
law as hey may be interpretedby the courtsof the United States in light of reason and experience."See In re Grand Jury Investigation,91 8 F.2d at 377 n.3. 

3 2 M m  A .m m .FEDERALTBSTIMONULPRIYIIB(IES 9 1.02, at 1-6 (1989); see also In re Grand Jury Investigation, 918 F.2d at 377 n.3. 

33Trumme1, 445 U.S. at 47; Edanann v. Board of Educ.. 106 F.R.D.70,73 (E.D.Mo. 1985); Robinson v. Magovem. 83 ERD. 79, 85 n.3 (W.D. Pa. 1979); 
Mitchell. supru note 13, at 740. Although Congress never adopted pmposed Rule 5M,many commentators view this unenacted rule as -a guiding formulation of 
the'[bergy]privilege and a source of federal comm MitchelZ supra p e  13, a g In re Verplank,329 F. Supp.433.435 (C.D. Cal.'1971) 
(extending privilege to nonclergy draft counselors r*1assistants)); see dso ry Investigation.918 F.2d 374 (de- to proposed 
?:5d6 in interpreting the scope of FRE Sol). hother  purposeof FRE SO1 was to promote $e development of a unifonn body of rules of evidence for federal 
crimmh uials-at  least,to the extent that privileges under that mle were to be h e  products of federal canmon law. See m.supra note 32. at 1-7. 

WhmmV.BENIZ.A TREATISBON L w  AM) THB plucnca OP Comn-MrJrruL304 (6th ed. 1868). Discussing the clergy privilege salutes in New 
York and Missouri.Captain Benet remarked,"[Slome [commentators have] contended that an exaption should be made to a Carbolic priest, upon the ground that 
confession in the Roman Catholic church is n religious duty, and that to ccxnpel the disclosure by means of punishment, w in effect to punish the pa* for 
religiousopinions." Id. 

35See MANUAL Unked Slates (1895) (con-g no provision fok&rgycpridege> BBNBT,POR COURTS-MARTIAL. supm note34. at 302 Cclergymenhave. seems, 
no such privilege"). The Anny'~Manuals for Coum-Martialfor 19 17,1920. and 1928 made no mention of a clergy privilege; nor did NuvulCows and Baar&, 
1937. See United States v. Coleman,26 MJ.407.409 n 3  (C.M.A. 1988). Qlonel William Wiuthrop opined in his military law treatise that canmunications 10 
cllrgy were not privileged because no United Wtes statute protected these communications.See W w W. W ~ O P ,M u ~ R YL W  AM) -DENTS 331-32 
(2d e d  reprint 1920). 

!Td1917. paragraph 46l/2 of the Army Regulslions-which expressly requind chaphiis to unmsel enlisted sddien under arrest before lrialdeclared that all 
"communications. verbal OT written. between [a] chaplain and [an] enlisted [service member] subjea to trial or discipline shall be treated as ckfidential and 
privileged." R HONEUW~ZL. ARMV 296-97 (1958). In 1925, the provision dealing whh privileged Communications was deleted.CHAPuINs OF THB U r n  ~ A T B P  
S&eid.a1 297. Nevertheless, an A m y  Air C o r p s  chaplain later was permitted to invoke a dergycammunimtprivilege at a 1943 Pacific theater court-martialafter 
thh )&al commanding general announced that. "in hia m any conMences given to chaplains in the performanceof their duties should be privileged." Id. 
af1Bb. 

I ' 
36The January 1946 Buiietin of TkJudge Advocate General of l k  Army contained the following directive: 

Privileged Communications. A communicatkn to an A k y  chaplain of any denominationfran a penon subject to d b r y  law, made in the 
relationship of priest or clergyman and penitent, either as a f o n d  act of religion as in the confessional or  one pade as a mauerpf conscience 
to a chaplain in his Fapacity as such or as clergyman, is as a matter of pbcy privileged against discloire. unless vhpressly waived by the 
individual concerned. before M investigating officer. coun-martial, court of inquiry o fficers. or in any other p-ding wherein 
the testimdny of the chaplain is otherwise competent and admissible. 

fAG BULL. 4 (1946); see aho 1949 Wfi,sqra note 7.1 1376. at 182 [recognizing a der OOK op CoIJpT-MARnfi 
U W  318 (1951) (citing U n h d  SWZKv. Ambabo, 2 CMR (AF) 646,666(A.F.B.R 1949); V JAG BULL. 4 (1946) as authoriry auppolfing the existence of a 
clergy privilegek HONEYWELL.supra note 35. at 297. For a dimasion of evidentiary privileges as they exisled under the 1951 Manualfor Courts-Murtid,see 
generallyOldham.supru note 6. 

3'Oldham. supra note 6, at 35 (citing 1949 MANUAL.supra note 7.1 137b). The 1951 Manuuffor Courts-Murtinlextended the privilegeto protea communications 
:de to ony clergyman. See MANUAL POR COURTS-MARTUL.United States,1I5lb (2) (1951); Oldh 

bec.Order No. 12,198,45 Fed. Reg. 16.932 (1980). See generally Ledens. supra do& 29. 
-. 

39For a dismssion regarding the drafting of the current Military Rules of Evidence,E= generally wrer,supra note 29. 
! I  I * 

+Osee generally Mmuu ~~~Comn-Mmna,United States (rev. ad. 1969) (herebfter 1969 r(llANuALJ. I 
/ I 
41Lederer.supra note 29. at 15. k 
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Evidence 503, the kvidentiiuy rule by which th&military now 
-)protects'confidential communications to a Clergyman or a 
tlergyrfran's assistant, derives from,provisions of the 1969 
Manual for Courts-Murrial42 and proposed fTU3 506(b).43 1 , 

1 Obviously, a communication ris not rendered privileged 
d merely because it is ma& eo a cleric or a cleric's assistant. 
'Likeits counterparts in civilian $nisdictions,~MRE 503 

-imposes a number of requirements that a party claimifig to be 
a teligious communicant must meet before a cosmmay deem 

. his or her communication privilegedas Significantly, how
eyer, a communicant need not disclosethe content of the com
munication to the courtlto enable the court-to determine 
whether the communication isprivileged-& 

I r (I 

Nature of the Communication 

o invoke the clergy privilege, ,anindividual must ,show 
he or she originally 

1 1 1 

9 MANU&.supra note 40,11516 (2). 

:	"either as a forthal gct of digion oras a matter of conscience."47 
Thisrequirement comports with pre-Rulesmilitary case law?* 
Consequently,tnotall communicationsmade toa clericwill be 
protected. For e m p l e .  the privilege does not preclude the 

~

.:ztdmission of information that .a  party communicated to a 
clergymanlacting only as 8 6iendpg a business associate,SOa 
public official, or a fortuitous bystander.s* , 

Several legal commentatorshave suggested that MRE 503's 
protection is as broad as<thatof proposed FRE 506-which 
would have extended the clergy privilege "to all confidential 
communications with a [cleric] in his [or her] professional 
*capacity."" .Broadly worded to protect not only "formal acts 
of religion," but also communications concerning "mhtter[s] 
of conscience,"!&IRE 503 should not be limited to preserving 
the confidentialityof religiousconfessions.53 i t  should protect 
any information that a communicant relates in confidence to 8 
cleric who is acting as a spiritual advisor.54 In particular, the 

I privilege should encompass conversations in  which a 
Bks with a cleric to n "spiritual solace 

I I ' :  I II 

er MCM]; see also tede 
but -acted Federal Rules of Evid 
des  of Evidence, 92 L REV. 5,20 (1981) ("Rule 

[clergy] prhilege, plus un ad0P";'o"of the d e v t i &  of 'clergyman' fwnd in h p-ed 
F.R.E."). 

I 
h 

I 

I L 
.R. 1985). 

4697 C.J.S. Witniwes P 263,a747 (1957) (citing in re Swensoq 237N.W. 589 (Minn. 1931)). j 

I \ " / ,r 1 I , i I 1  

6'MCM. supru note 43, Ma.R. EVID.503 e U n h d  States v.~Cofeman,26 MJ.407,409(C.M.A. 1988). Theplain language of MRE 503, r. ndoes 
hot limit the [dergy]privilege to aituatims when [a cmnmunicant's] sofe purposeis to be bhriven." Moreno, 20 MJ.at 626 (emphasis ddded)., 

v. Kidd. 20 C.MR 713 (A.B.R 1955); see ufso 
Oldhak, supra note 6. a~3 

f 
accused viewed cleric,notp- a clergypan. but w a relative); United S . ames, 19 MJ, 849,859 (AJ.Ch4.R 1985) (declining to apply clergy privilege to the accused's canmuni+dm to a deacon who never held himself ou 

accused as anything other than a friend); Smith'cl Case. 2 N.Y.City HallRec. 11 (1817) cited und discussed in EnvinS. Barbre, Annotation, Who I s  CfergymM or 
the Like Entitled lo Assert Privilege Attuching to Communications lo Clergyman or SpiritualAdvisors?. 49 A L R .  3D 1205, 1209 (1973). In Smith's Case, the 
court distinguished 'between auricular confessionsmade to a priest in the course af$sapline aaxuding to the canonsof [lhe Catholic] church, and, ..confidential 
statemenu made to a m i n i s  a8 a friend or advisor." See Smith's Case, 2 N.Y. City 

1 L ! 

S'Mitchell. 13. at 745 (cidng B u ~ e r4: S 31 S.E.bd 469, n l  (Ga 1977) fidding hat a statement whi 
his wife and her lwer to a cleric who was the accused's "friend and fquen t  ampanion" was not pridleged); Wainscou v. Commonwealth. 562 S.W.2d 628.633 

r (Ky.j, cert. denied. 439 V.S! 868 (1978) (hmnunicati& to minister aa 1�rihd,is not privileged)); see also Coleman.26MJ. ut 407 (acculed's mnmunicad& to 
his father-in-law. a clergymy. were not privileged); United Slates v. DUG. 820 E2d 886 (7th Cir. 1987) (accused's conversation'with a cleric about the accused's 

' 
I C f f W  to avoid paying taxes were n d  privileged).' I 

J30ldham, sypru note 6. at 37. The term 'formal act of &$on 

reotrided the scope of the clergy privilege to cmunications ma& 

scope than most civilian atacutcs). 


5 1  4 

542 JACK B. WENSTEIN& MAR^^ A. B~RGER,W m m ' s  Ev 
confessions and a privilegebmdly  applicable to d c d d w t i a l  communicationswith a blegymm in his [or her] professional chatacter IS ppirieJal rdvisor'has 
been exercised in favor of the latter"); cf.Mitchell. swru note 13. at 749 (*as lonrr- as the confider consults the cleric in the cleric's orofessional caaaaw and in 

c 

confidence. the law should not put itscar to the key hoie"). . ! 
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i 

1 and comfortor [to] ~nbur&n[JhimSelf forherself] of matters 


weighing on his [or her] conscience.*’55 Areas such as 
marriage counseling,56 personality problems,57 and the 
dkision’toclaim conscientiousobjectclrstatus58all should fall 
under the pr6tection of MRE 503.1Thish a d  interpretation of 
the evidentiary rule would remove the need for(judgesto 
define ministerial roles and would dreclude the appearance of 
federal enm’khment on the 

WhoIsa CSergymn? 

Military Rule of Evidende 903 defines a clergyman as “a 
minister, priest, rabbi, chaplain or other similarhnctionary of 
a religious organization, or an individual reasonably believed 
to be so by the person consulting the clergyman.“ The clergy-

I man must be someone ”regularly,engaged in activities cm
forming at least in a general way with those of a Catholic 
priest. Jewish rabbi, or minister of an established Protestant 
denomination, though not necessarily on a full time basis.”@J 

tity of ma 
(citing LeGore v. LeGore. 31 Pa D. & C.2d 107.108 (1963)). 

.The term“clergyman” includes individualsof either sex61 and 
it is not limited to counselors of the same religious denomi
nation as the cornmunicanr62 1 

t 

Although the evidentiary rule does not require a cleric to be 
!.licensed or certified by law.63 it excludes self-proclaimed 
rninistersu and religious functionaries who do not possess 
spiritual counseling responsibilities.@ Moreover, a clergyman 
must be a natural person-not a religious organization or 

8 In determining whether to apply the protectionsof 8 clerical 
privilege statute. a court normally will examine the pastoral 
counseling requirements of the religious denomination in
vo1ved.a In Reutkemeier v. Nolte,68 for instance, an Iowa 
court held that an individual’s communications with Pres
byterian elders fell within the clergy privilege. Examining the 
doctrine and policy of the Presbyterian Church, the court 
noted that the elders dealt solely with the spiritualconcerns of 
the church69 and were authorized to conduct church sessions 

r 

. . , 
ons and duties of a minister.”Mitchell, supra note 13, at 750 n.156 

5’Cf. 2 WE $cussionbf propdsd FRE506 that corns 
into the realm of h e  spirit"). i 1

/
58Cf In re Verplank, 329 F. Supp. 433 (C.D. Cal. 1971) (draft counseling); Mitchell, supro note 13, at 750 (“statutes with broad definitions of privileged 

counseling iessions”). 

H ! x) SILENCE: PRIVlIEGED m Q Y  ~h9MLJNlC);nON W46 (atink W~LIAM 
or onsr i tute  cstablishmcnt dth meeting h e  definition)).111-16 (2d ed. 1983) (kssertihg that a state definition of “churchh” 

mProposed Rules of Evidence, 51 F.R.D.315. 372 (1971) (advi on proposed FRE 506); a et d..supru note 48, at 424. The 
applicabilityof the privilege to coinmunicatims in i e m  such as the Jehovah ‘a Wimesses, in which each member is msidered tobc a minister, is uncettain.“he 
reasonable belief exception to MRE 503, however, would p tec t  the conmvmicantif he or she reasonablybelieved that he or she was confiding in a cleric. evenif 
the confidant failed to satisfy the rule’s r q k e n t s .  See 2 WEINSTEIN& Bmm. srcpru note 54. at 506-8. 

i f  

6lMCM. supra note 43. MIL R. Evm. 503 analysis, app. 22, at A22-36. I 

6zScc, e.g., UNted States v. Moreno. 20 M.J. 623 (A.C.MR1985) (Caholic communicar~and Baptistminister]. . 

supra note 54, at 506-8; s re Verplank. 329 F. SUPP. 433 (CD.Cal. 1971) (applying privilege tb canmuniati632 WEINSTEIN& BERGER, 
ed ministers). 

et aL, supra note 48. at 434; 2 WENW C BERGER.~SALTZB~RQ dpru note 54, at 506-2,506-8; cf: In re Grand Jury Investigatlm. 918 F.2d 374.384 11-13( 3d 
Cir. 1990) (“we do not intimate that the privilege should be e t e d  to comprehend commumcatims to and mong members d rects that denaninate each and 
every member as clergy”); United States v:Dube>820 F.2d 186 (7th Cir. 1987) (mailorder cleric in tnx avoidance ram); Slate v. Hereford. 518 So. 2d 515 (La. Cr. 
App. 1987) (self-ordainedminister). 

65See United States v. Games, 19 MJ.845,859 (A.P,CM.R 1985) (noprivilege atuched lo communications wilh denom who was not ghen spbit!d pungeling 
responsibilities). 

r GUnited States v. Luther, 481 F l d  429 

mSee Gwies, 19 MJ.a1859; t$ In re G Investigatic$918 F. acq!  remarked. 
’ believe thk tstablishing the pastoral mumeling practices of I particular denhat i ion  to ascenain the typesof communicationsthat the 

denomination deem$ rpirimal and CDnMemial is both a necessaryand a constipltiondyinoffensivethreshold #tepin d e t e h g  wherha a 
privilegeinterdenominationalmn m lpplies in light of h e  facts mdh s t a n a g  of I particular case. 

L E 

691d. at 293. ‘ i I 
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!when a pastor was not .Moreover. the elders were 
“ministers of the gospel” as contemplated,by the Presbyterian 
Confession of Faith and by Iowa statute. Accordingly, the 
court deemed communication with the elders privileged. 

* I I 

f, _I In I n  re Murfha,71 however, a New Jersey court held that a 
Catholic nunn could not claim New Jersey’s clergy privilege 
tmpotect the confidentiality of her conversations .with a youth 
$suspectedof homicide. In reaching this decision, the court 
emphasized that the Catholic Church had not authorized the 
nun to assume the spiritual duties associated with the priest

ihood and noted that the nun could not point to any tenet in 
, Catholic doctrine that would allow her to claim the privi1ege.n 

f on of pre-Rules practice,?? 
mmunications made to a cleric’s assistant?S 

.The assistant, however, must be an individhal whose activities 
lconform “at least in a general way”,with those ofother recog
nized clergy.76 Moreover, the assistant either must have 

I *  

70id. 

r administrative,? spiritual,or counseling responsibilities78or 
must serve as a mere conduit of information to the c1eric.n 

1 tar;.R videtl 
encompasses confidential communications made to a lay 
person that the communicant reasonably believes to be a 

r clergyman80 Although the rule does not define this exception 
clearly, it evidently parallels the reasonable belief provisions 
of the attorney-client privilegea1and the proposed psycho
therapist-patient privilege.82 Another parallel may appear in 
the widespread judicial acceptance of the validity of a mar
riage performed by an unauthorized person when the bride 

I and groom reasonably believed in the qualifications of the 

, 
503 clearly states that a com


municant’s belief must be reasonable if he or she i s  to claim 

’ the clkrgy privilege. Accordingly, a court should require the 

communicant to show that he or she exercised a certain degree 


l i r 4 r  ) . ‘ * T i  
, I 

I _  

7’279 A.2d 889 (NJ.Super.Ct.App. Div. 1971);see Barbre. supranote 49. at 1210 (1973)). 

a dedicated memberof a teaching order, had undergone a far-year training period hat included instructionon ~l igious  
itimal priestly &&ms‘of heating confessions or giving absohtim. SLe Barbre. supra n d e  49. nt 1210. :. 

1 

at v. Maguire. 638 P.2d 1105 (Okla. 1981) (finding that a hospital patient’s conversation with a nun-a 
suit because the patient had consulted the nun only in her dpdcity as an smninistrator). But cf.‘Eckma 
vilege extended to a conversation with a nun acting as a spiritual director when this office.was remgnized in the Catholic Church as a form of c 

$e gospel and was undertaken by bothppesu and nuns). , ’  1rninis~~~pf 

, I
7 4 S ~ ~ ~supra note 7,,at 374 (“with respect to disclosing or conniving to disclose communications which are subie tent and clerg lege, 

1 the clergyman’n agent, such as his [orher] interpreter or assistank ...occupier the same position as does his [or her) principal’); 1949 MANUAL,supra note 7,a 
1376. at 182 (confidcndal cmunications are Brideged against disclosure by h e  chaplain, or by his interpreler or any of his [or her] a~sistants’~’);cf. Oldham. 

of eitherpany to an attorney-client code 

). “A penon has a privilege to refuse to 
by hepersonLOa clergyman or JO a clergyman’s assistanf ....” Id. (emphasis added). r I 

“See LARKIN.supru note 32. at 10-12; 

7 8 E c h n n .  106 F.R.D.at 72-73; see ahu United States v. Games, 19 MJ. 845,859 (A.F. 
a +aeon who had no spiritual counseling qspsibil i t ies  end no rubstantive pastoral duties). 

See MCM.supm note 43. MIL..R. EVID.502(b)(2)(“[a] ‘lawyer’ is a penon authorized,or reasonably believed by the &m<d tk’authorized,to practice law”); 
cf. United States v. B pp.517,521 @. Del. 1981) (privilege extends to a person who confides in an individual in the genuine, but mistaken,belief 
hat the individual is NdS h e s  v.’Ostrer.422 F. Supp’.93.91 (S.D.N.Y. 1976) (aattorney-clientprivilege exists when the client has g o d  faith. 
albeit m e w s ,  belief that the penon he ot she has consulted is a lawyer who io acting on his dr her behalf). Buf cfi Dabnty v.1Iny~tmentCOT.of Am., 82 
F.R.D.464(E.D.Pa. 11979)(holding that the privilege did not mver information that officers of a corporate client dated to a law student because rhe ofioers knew 
that the student was not admitted to the bar and rheitudent was not d n g  a1 the agent or assodateof a duly pcensed ruorney), 

Y 

822WEINSTF!W& BEROE%supra note 54 at 506-3. For a general discussion of the psychotherapist privilege. see generally David L Hayden. Shuuld There Be u 
Psychufherupis~Privilcgein Military Cuur&-Murflial?.123 MIL.L REV. 31 (1989). 

’ .  I 

832 WEmsnm 8: BEROER,supra note 54, at 506-3. 
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of caution before engafing the services of a self-proclaimed 
I 

i 

r- Confidential 

permit the cleric or the assistant to disclose the comrnuni

cation “to third personsother than those to whom disclosureis 

in the furtherance of the purpose of the communication or to 

those reasonably necessary for the trans 

munication.”fi 


< 

mmunicant’s intent is imp0 
will not preserve a communication’s ’confidentiality if the 
communicant neither intends, ‘nore 
whom hd or she confides ‘to keep this 
The privilege, however, is broad enoug 
and written statements if the commun 
confidepce.89 The rule also permits 

”Cf LARKIN,supra note 32,QP 2.02, 2-24 n.59.1 (“belidmust be reasonable 
precaution mengaging the services of the personmust be dmonstrated‘). 

SSMcM, supru note 43, MILR ~ I D .503(b)(2). 

said. 


prevent an eavesdropper from disclosing information that the 
communicant had intended to reiate confidentially.90 To 
convey infonnatim’inthe obvious presence of a‘thitd party,
bo ys its confidentiality.91

! I .  

i ivilege, MRE 503 
protects information as confidential if it is communicated “to 
other persons present in the furtheranceof the purposes of the 
communication.”w Accordingly, a military court should 
apply’theclergy pridege to the communications of B married 

i couple who consult B clergyman joindy.93’ Similarly, the 
information that a 

to learn this information.95 

oy Claim the Privilege? 
+. ’ 1 

. Milimy Rule of Evidence 503(c) specifically empowers a 
communicant to claim the c privilege.% Moreover, the 

I 

’ 1  ’ ,  

in order LO lay claim to the pmtoctims d the privilege and a reasoaable degrec of 

- 

d L  

~ S A L ~ U R O  tunset al., supra note 48. at 434 (the definition of d d e n t i a l  corumunica~ns 
623.627 (A.C.M.R. 1985) (accused’sintmt, not the cleric’s impression of that intent. conaols). 

682 W m m  & BEROER.s q r a  note 54, at 506-9; United SUM v. Wells.446 F2d 2.4 (2d Cir. 197)) (finding that the accused did not intend a priest to keep 
confidential a letter in which the accused asked the priest to COnmct the Federal Bureau of Inve8tigatiar); United States v. Gordon, 493 F. Supp.822. 823 
(N.D.N.Y.1980) (purpose of ccmmunicatim was to convey message to third party); see &o United Slates Y.Garth.  19 M3.845 (A.F.C.M.R. 198s) (accused 

er asked his neighbor,8 deaoon er their conversations confidential). 
r 

A L ~ U R Oet al.. supru note 4 ;qf Wefts, 446 P.2d at 4; United Stares v. Mad,19 M.J.917 sal privilege protea 
communicativeacts). 

*Ma,supru note 43, Mn.R EVD. 5M(b)(2) analysis, app. 22. at A22-36. ”he 1949 Manvat for Cowr~-Martid d the privilege against 
disclosure by third partier who. by addent o rd the confidential	CanmoniCatiOn. See 1 G w r 0 n o ~ 7 . 1 1 3 7 b . u182. 

7 r 
I . 

W e e  United States v. Webb, 615 F.2d 828 ing that the obviaus presence of a I r desmyed the confidentiality of a prisoner’s 
confession to a pr ison  chaplain); cf.McComrx,s q r u  note 2. at 176 (most recent wu~ldecisions hold only lhat a privilege will not pmeU communicationsmade 

‘ 

under circumstances in which interception 1 

92MCM. s q r a  note 43. MU. R EVD 5 (N.D. Iowa 1963) (canmunication remrined privileged when 
communicarion wasmade known to a third person whose d i g i w s  duty and relationshipto the primary recipient of the confidential infmtion mtillcd the third 
penon to learnihat information). . I  

b .  

9 3 2  W e m m  & B m m s u p r u  note 54,.I506-9. 1 j ,  

1 , 

%”he Coun of Appeals for the Third Cirtuit held that the privilege wan not necessaril * individuals met with 1minister for group 
spiritual ccunseling. In re Grand Jury Investigation. 918 F.2d 374 (M Cir. 1990). ?he cant boted. however, that the privilege would not npply when numerws 
~ r s o n s .each reeking individusl apiritudg ~ i d ~ ~ e .choose to m m  with a cleric in a group,unless this group meehg is necessaryto further the p p s a  of their 
communications.Id. at 386n.19. 

gsCJCimiiOrri,219 F. Supp. u 624 (N.D. Iowa 1%3) [applring Iowa d e r g y w u n i c a n t  privilege when church disciplinevquired the cleric LO bring in church 
elders to hear the communication). I 

g6Cf 2 W I ~ I N S ~& BERaw. s&u noe 54, at 50613 (noting that 
v. Board of Educ.. 106 F.R.D. 70.73 (E .D. Mo. 1985) (under federal t w ,  the privilege belongs to the clergyman). 
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cleric, or the cleric’s assistant,may claim the privilege on rhe 
communicant’s,behalf.97 Their ‘,‘a 

, presumed in the absenceof evidence 

The evidentiary rule ’ 
iparticular. the penitent’s stated intent t i  com 

ate the privilege.’?g 
1 . 

’ A comm~can tmay claim the clergy privilege in or out of 
: court.lOO Conseqhently, a cleric cannot reveal confidential 
: cmmunications to criminal investigators, at a pretrial inves
tigation under Uniform Code of Military Justice (UCMJ) 

I article 32, or at a trial, withouithe communicant’s consent.101 
Conversely, parties other than a communicant may call the 

, court’s attention to the’existence of ‘theprivilege, or may
claim it on the communicant’s behqf, but they cannot claim 
the pri$egeover the communicant’s objection.’m 

As a general rule, only the holder of a privilege has the power 
to waive itlm Waiver hornally kcufskwhenthe holder inten
tionally relinquishes a known right;lW however, a holder who 

I 	 voluntarily disclosesa confidential communication waives the 
privilege even if the holder did not know that7the communi
cation was privileged.105 Moreover, if a holder voluntarily 
compromises a communication’s confidentiality, or allows 

‘ that confidentiality to be compromised, the holder‘s attempts 
to reclaim the privilege will fail.lM 

WMCM.supra note 43, Mil R Evid. 5W(c). 

ommunicant does not waive the clergy privilege merely 
tifying on his or her own behalf,lm nor is the privilege

lost if the cleric testifies about matters not directly related to 
the confidential communication.lo* If the communicant testifies about the communication during direct examination, 
however, the privilege i s  waived and the opposing counsel 

many state statutes. and probably is as broad as proposed FRE 
+06, the military’,~clergy privilege q u i r e s  a communicant to 
,satisfy teen specified criteria before be or she may claim 

I @eprotection of the privilege. If exercised, the privilege 
Id exclude otherwise admissible evidence: th 

onsme ‘the privilege narrowly and will e 
prerequisites sgictly. Nevertheless, this imbrtant evidentiary
rule protects an individual’s fundamentalright to unfettered 

“access to a spktual cohselor without impeding the ’searchfor 
truth or impairing the integrity of the judicial system. 

h 

gsfd.;see Sahzburg et nl., supru. note 48. Lt 434. Proposed FRE506 also gave the cleric prima facie authority to daim the privilege on behalfof the communicant. 
See 2 WEINSTE~Nk BERW ~upronow 54, at $06-13, 

I I 

~ ~ S A L ~ U R Qet al.. srrpra note 48. at 434. ; ‘# b 

e oh0 United States v. Manel.‘19 MJ.917,921-22 (A.CMX. 1 

InSer MCCORMICK,supra note 2. at 173 di n.4 (citing Toma v. Toum 
entitled 10 assen L p r i 9 g e  waived by pOth rp0Uses)c Cicmmonwealthex rel. Romanowicz v. Romanowiu, 248 A.? 234 (Pa. Super.Ct 1968) (a doctor may not 
assen physician-patient privilege against the pdent’a wishes)). 

I /  

! ‘ I  i 
st, 304 U.S. 458 (1938)); SALWURG d d.,supra note 48, at 481 (wc standard for a voluntary waiver is 

an intentional relinquishmentof a known right”); I$ United States V.Richards. 17 MJ. 1016.1ou) (N.M.C.M. (sased when he =ked a 
cleric to “bring [the accuscd’r] confession50 the aLoenti0n of the wmmand”). I 1 

I !
Woodruff,supra note 43. (citing 8 JOHN H. WIGMOW,E V I D E N ~0 2327 (John 11. MCNaughten G

(“[t]hewaiver. ..will stand even if the disclosure was made without the holder realizing the impact of the disclosure”). 
)); S U ~ et~d.,srrpra 48, at 481 

1“United States v. M-4 19 MJ. 917.930 (A.CA4.R 1985); see MCM, supra note 43, MIL.I�. E m .  Slob) analysis. am. 22. Lt A 2 2 4  (“an auvsed who 
testifies in his or her own behalf does not waive the privilege unless the accused testifkr voluntarily to the privileged mamr of communication”); cf.McComtx, 
supro note 2 at 224 rthe mere voluntar). raking of the stand by the client as a witness in a iuit to which he [or she] is pity md t e r m g  to fans which were the 
subjea of consultatimwithhis [orher] counsel is no waiver of 

ra note 43. MIL R. EVID. 510 
inappropriate to claim the privilege defeats and waives the privilege”). 

l1oWhmever possible,&s of privilege should be raised at an UCMJ adcle 39(a) mession or at a dde See M a ,swi,,ae43, ME.R k v ~ .512 anhysis,
app. 22, at A22-40. An ethical attorney who howithat a witness wiU claim a valid privilege will that hSS rhip 
upon the panel. See S A L ~ U R Q  

Ioleljl bpRsr of pndege
et al., supra note ,48at 487. &n on c r o s s h a t i o n  indue the h e s s  10 claim the *vilege the 

presenceof the panel would be improper. ”I I 

111C/. MCCORMICK,supra note 2. at 224 (discussing the attorney-client privilege). 
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DAD Notes 

, PostsentencingSentencing Procedures? 

What happens when an irregularity i s  discovered in the 
proceedings or the sentence of a court-martial after the sen
tence is announced? This issue arises relatively infrequently; 
consequently, when it does arise, confusion aboudds. ~ The 
Army Court of Military Review recently attempted to 
eliminate some of this confusion in United States v. Jackspn.1 

In Jackson, the military judge properly instructed the panel 
on the voting procedures it should use in sentencing the 
accused. After trial, however, m e  of the panel members 
informed the staff judge advocate’s office that the panel had 
failed to follow the judge’s instructions. Specifically, the 
members began with the harshest sentence, rather than the 
lightest, when they voted upon thepropos 

When the military judge learned of this error, he okered a 
posttrial session, which was held almost a month after the 
court-martial had adjourned. After verifying that an errdr 
-~~ 

1CM 9100761 (A.C.M.R.May 29,1992). 

actually had occurred, the militarjl judge declared a “mistrid 
8s to the sentencing“ and ordered a rehearing on the sentenck 

el members to correct the voting error. 
the defense ‘counselpresented all of the 

original sentencing evidence, with the unexplained exception 
of the testimony of the accused’s wife, and the military judge 
issued new sentenckg’instructions. After redeliberation. the 
panel returned with a sentence identical to the one it had 
issued bef0re.3 

On review, the Army court disputed the military judge’s 
characterizationof his actions as granting a “mistrial,” noting 
that the judge actually had used the “procekdings in revision” 
procedures of Rule for Courts-Martial (R.C.M.)1102.4 The 
kourt acknowledged’that a military judge may grant a mistrial 
as to sentencing when this result is ‘“manifestlynecessary in 
the interests of justice,”S but pointed out that the declaration of 
a mistrial withdraws the case from the panel.6 Accordingly, 
when a military judge kleclares a mistrial as to the sentence, 
the convening authority must appoint a new panel of members 
to adjudge the sentence? A proceeding in revision, on the 
other hand, does not amount to a withdrawal of charges;’ 
therefore, the military judge may conduct this proceeding with 
the original members.9 

P 


~ M W A LPOR C o m n - M m u ~ .United Stues, R.C.M. 1006(d)O)(A) (1984) [hercinafier MCM]. Rule for Courts-Martial 1006 requires members OF I couTt
marlid to vwe on each prqx~sedsentence in its entirety. beginning wilh the least severe penalty md continuing, as necessruy. to more revere sanctions. until they 
adjudge a sentcnce. See id. 

~Jackron.slipop. at 6-7. 

41d..slipop. at 11. Rule far bum-Martial 1102 provides. inpertinent pan. 
(a) In generul. Post-trial sessionsmay be proceedings in revision or Article 39(a) sessions. Such sessions may be directed by the mititaw 

judge a the amvening authority in accordance with ~ de. , 

(b) Purpose. 

(1) Proceedings in revirion. Proceedingsin revision may be &e& to anrect an apparent error, omission. 01improper or 
inconsistent nmcm by the court-martial, which can be rectifiedby m o p i n g  the p m c a d n g a  without materialprejudice to the 
accused. 
.... 

(c) Procedure. 
.... 
(2) Action. ’Ibe military judge shall take such action as may be approp&tc. including appropriate instructions when members 

are present The memben may deliberatein dosed session. U necessary, to determine what c o d v e  action. if any, to take. 

5MCM. supra note 2. RCM.915. 
I 

616..R.C.M. 915(c)(l). 

7Jacbon, slip op. at 11  n.10. 

UUnitJStates v. Wilson. 27 MJ.555,558 (A.C.M.R.1988). 
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The Army court also ruled that the procedures the: military ' r'\ >(lct$rr)mddaring. Rather than relying on the military judge, 
judge used in Jackson did not amount to a reconsideration of 
the sentence.10 Rule for Courts-Martial lQO9 
after a court-martial announces a sentence, the ' 
be reconsidered by the members .. .before authentication of 
the record of trial."ll A member of th 
the original sentence, the military ju 
authority may initiate a reconsideration. No matter who 

conducted a permissible revis 

le 
analyze the unique situa 

defense counsel acquiescfi ta &he,military judge's qalysis. 

Fortunately for the accused, the A h y  cq 

waiver.17 The appellate courts, however, are not always so 


13Jackson. slipup. at 11. 

the trial defense counsel should conduct an independent 
counsel will find that the opinion in United 
is an excellent starting point. Captain Noms. 

f l  

t Tightrope with No Net-
Impeachment uion the Basis of Race 

Experienced defense n&l 'realize that the outcome of a 
trial occasionally may tum on the effective impeachment of a 
key witness.l* In United Stares v. Harris,19 the Army Court of 
Military Review measured the extent to which the Govern
ment may attack the credibility of a key de 
attempting to show p e  witness's racial bias. 

nt, was accused of extorting sexual favors 
fspm, and.indecFwly assaulting, two white; \female,enlisted 
soldiers psigned to his unit. In a trial before an all-khite. 1 1 , 1 ,

pariel, each alleged victim testified that Harris had cailed'her 
s office, had threatened her wi 
,faryaripui minor infractions, 

scheme that his a 

14See id. Revision proc&fings have boscd prqxdy in a number of situations. See, e l . ,  W&m, 27 M.J. at 555 (new sentencing proceeding because two 
members had not been sworn); United States v. Feld. 27 MJ. 537 (A.F.C.M.R 1988) (resolution of M unbikuhy in the announced sentence),pefitionfor review 
denied, 28 MJ. 235 (C.M.A. 1989); United States v. Crowell, 12 M.J.760 (N.M.C.M.R. 1985) (repetition of sentencing proceeding Bfter rhe verbatim t a p  
recording of proceedings was lost), petition for review denied, 23 M.J. 281 (C.M.A. 1986). But see United States v. Scaff. 26 M.J.985 (A.F.C.U.R.) (revision 
proceedings canndb  used to rropen I &e or 10 allow h e  fa&der to hangerhZkmdings or sentence afterconsidering newly discovered evidence). retrrmedfor 
DuBay hcoring, 29 M.f. 60 (C.M.A. 1989): United Statea V. Silva. 19 MJ.'SOl'(A.F.C.M.R.1984) (rcVision pmeedings may not be used to correct a flawed 
instrucuon to the members), affd. 22 M.J. 343 (C.M.A. 1986). 

I61d.,alipop.8t 13. 

['Id., slipop.at 12. 1 

lg'Bias, prejudice. or any motive to mismpresent may be shown to impeach the witness either by examination of the wimess or by .+den,- ohenvise adduced." 
MCM. supra note 2. MIL R. EVID.608(c); see uku Davis v. Alaska, 415 US.308 (1974); United Stam v. Bums,25 MJ. 817. 819 (A.F.C.M.R.). petition for 
review denied,27 M.J. 1 (CMA.  1988). 0 '  

WM9100619 (A.CM.R May 21,1992). ' 

W e e  gcnerully UCMJ art. 1 5  

21Hurris. dipop at 1. 
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During the defense case-inchief, several wimessesexpressed 
their poor opinions of the alleged victims’’characters for 
truthfulness. Mr.Brown, a black man, was the defense’s key 
impeachment witness against Private M, Brown testified on 
direct examination that M had kboken with him on several 
occasions and that, in the course. of these conversations. she 
implied that she had framed Harris with a false complaint of 
sexual molestation. Brown emphasized that he and Harris 
were not acquainted when M divulged this inforrhation. 
Prjvate M’s disc10 
them-fxst to a b 
Harris’ military defense counse 

On cross-examinatio 
that Brown was racially biased. Over defense objection, the 
military judge permitted the trial counsel to question*Brown 
about Brown’s efforts to establish 8 chapter of the National 
Association for the Advankement of Colored !People 
(NAACP) in the FortDix area.1 The judge similarly permitted 
the trial counsel to question Brown about Brown’s interest on 
behalf of the NAACP in drunk driving cases involving Fort 
Dix soldiers, particularly drill*sergeants. After establishing 
Brown’s involvement with the [NAACP, the trial counsel 
directed the court’s attention to an unrelated drunk driving 
incident involving a Sergeant Smith. The trial counsel 
inferred that Brown had been interested in that case only 
because Sergeant Smith was black. Brown responded that 
when he first became involved in the case, he had not known 
that Smith was black. After the trial counsel asked several 
more questions about the NAACP and Brown’s knowledge of 
the number of black drill sergeants at Fort Dix, the defense 
counsel again objected on grounds of irrelevance. The 
military judge, however, allowed the Government to continue. 
The following colloquy ensued 

I I \ . 

[Questions by the trial counsel]. 

Q. Mr. Brown, isn’t it just true that you
[are] just an activist with a very strong 
belief in the NAACP? 

A. No. 

Q. Isn’t the only reason you’re here or even 
here for any reason is that C a p e  Harr is i s  

* I  L 

black? 

*Id,, slip op. at 2. i I 

=Id.,slipop. at 3-6. 

UMCM, s u p now 2. MILR E m .  608(c). 

BHarrir, slip op. at 6. 

A. No, I	didn’t even know he was black. 

.... 
1 t 

REDIRECTEX 

(Questions by the defense:) 

Q. Mr. Brown, is it a crime to be interested 
in being a member of the NAACP? 

The gist of the trial counsel’s cross-ixamination was that 
Brown was biased in Harris’ favor because Harris and Brown 
were members of the same race. e trial counsel implied 
that Brown was lying to aid a fellow black man and to further 
Brown’sgoal nf establishing a local NAACP chapter. 

On‘a&, the defen m e 1  *ped that the trial counse~s 
racially inflahmatory and had preju

hearing. The Government responded 
that the trial counsel had conducted a legitimate cross
examination under Military Rule of Evidence @&E) 608(c)w 
into Brown’s possible racial bias.s 

The Army court acknowledged that, under the Military 
Rules of Evidence, proof of bias, prejudice. or motive to lie is 
relevant to impeach a witness.% The court, however, empha-
Sized that the admissibility of this evidence i s  always subject 
to the limitations of MRE 403.n Applying that rule, the court 
concluded that the military jubge should not have permitted
the trial counsel to continue the cross-examination. It held 
that the judge’s failure to control the scope of cross-examina
tion was an abuse of discretion’ that allowed the court mem
bers to consider improper factors that may have influenced 
their critical decision on Brown’s credibdity.28 Accordingly, 
the court set aside the findingsand the sentence. 

Equally important, the court held that the unfair prejudice 
to Harris implicit in the trial counsel’s cross-examination of 
Brown far outweighed the value of any proof of bias, preju
ice, or motive to lie that the trial counsel might have elicited. 

, 

%Id. slip op. at 6 (citing United Srste.8 v. Bums, 25 MJ. 817 (A.F.CM.R.).pefuionfor review denied, 27 MJ. 1 (C.MA. 1988)); see u& M a .  s y r u  urn 2, 
MIL R. E m .  608(c); Davis v. Alaska. 415 U.S.308 (1974). 

ah peninem p a 4  MRE 403 mtes. ‘Although relevant, evidence may be excluded if ita probative value is substantially outweighed by the danger of unfair 
prejudice.. .” 

=See Hams, slip op. at 6. 
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The court noted that thewidence deQelopedby the trial TheCourt of Military,Appeals since has rendered two deck 
counsel's questions had little, if any, probative value. Instead hich it apparentlyp
of a probing examination of Brown's direct testimony, which I ,  E * I <: 8 .nr i i  

might have elicited information abgut, :In United &ari?s v.:Jfedersm,?4 the Court*ofMilitary
fabricate, or to exagge&,'his conversah Appeals-held dhat'article -125's piohibition of consensual 
heard an ernotio disbelieve Brown because he heterosexual fellatio does nor violate an accused's right to. 

privacy. Hendefson, d hlarine'Corps =miter, received don
sensual fellatio from a sixteq-year-old female cadet enrolled 
in ,the Marine Corps Junior Reserve Officer T ~ n i n gCorps 
program.35 ;He kippealed hismnvittion for sodomy on two: 

dicial, noting that it created a substantial risk fiat 'w hatever grounds, clainlind that (1) UCNU article'125 was not intended 
biased or inaccurate preconceptions the members might have to proscribe consensual fellatio: and (2) his tonduct fell krithin 
harbored about blacks would mfFt; the vpanel'sdeliberative 
process. This risk, the court noted, was e&ially acute in a I II ? 
racially sensitive, black-on-white sexual assault.case tried e caurti 
before an all-whitepanel.= conclbded that,the grticle does prohibit consensual fellatio.

1 1 * Y I The +courtalsd reject& lHedderson's constitutional argument, 
adhering instead to she methodology the Supreme Court used 

detdrmine what evidence and inferences rehtibg to racialbias In Bowers v, HardwickY to uphold the constitutionality'of a 
an attomdy tnay'lsse'to impedcht rl'witness.l'klthough the hlil;; Oemgia law prohibiting consenSual homosexllal sodomy: In 
tary RuleS of Evidende permit dn inquiry into racial bias, 	 apptying.this analysis,-rhe Court.bf Military Appeals hoted 

that thk'Supreme Court had frained itsdiscussipn in'tems of 
whether the drafters of the ConStitution had-conferred a funda
mental fight upon private individuals 20 engage' i n ,the 
prohibited conduct.not whether the prlhibition'itself was wise 
d desirab1e.n I The Supreme Court then had t'focukd on ,the 
spdcific activity in question, rather zhan on some generalized 
notion of a 'right to be let done.'''3* in affming Henderson's 
kodomy convickian, theXhrt bf Military A W s  declined TO 
invalidate an act of 'Congress wifhobt author 

1 - 1 

' 1 .  I .  , , 
' The court decided Wniied Stales 9. Fags39 on khe7saine 

grounds. In a brief opinion, it reversed the AirpForce'cm~s 
decision that UCMJ article 125 was unconstitutional as 
applied to private, heterosexual, noncommercial 'acts of oral 

31ld.;aet also United Sum v. m e .  31 M-f:272 
l k C l , j ' 1 <, 

3JSee id.: see dso U&d Statea v. Hall.34 MJ. 695. (A.C.M.R. 1992) (accused's right to privacy was not violadby court-marrialforheterosexual rodomy 
consisting of anal intercourse between consentingadults who were not husband and wife); United States v. Fagg. 33 MJ. 618 (A.F.C.M.R. 1991) (if no compelling 
governmental interest justifies intrusion into consenting, adult. heterosexual, noncommercial. private acts of oral sex. the accused's constitutionaltight of pridacy 
protena the accused from prosecution),rev'd, 34 MJ. 179 (C.M.A. 1992). 

W34 M.J. 174 (C.M.A. 1992). 

3% deciding this appeal. the Court of Military Appeals disregarded the status and age of the woman 

36 4 x I ,I ' 
37Henderson, 34 MJ. at 177 (Citing Hardwick, 478 US.at 190). 

r 

-


-

, g 2  I 8 J 

iald&&g Hardwick. 489 U. I 1  ' b  

3934 M.J. 179 (C.M.A. 1992). 
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The results in Henderson and Fagg are consistent with the 
ruling of the Army Court of Military'Review in Hall. 
Accordingly, they resolve the!interservice conflict previously 

review in Hall to consider 

tutional as applied in that case. 

order final briefslfmm appellhte Counsel; and the Henderson 

and Fagg decisions suggest that the co ill resolbe hut1 in 

the +vernmknt*s favor. 


nse appellate brhch intend 
the Supreme C o q  for a writ of certiorari in Fagg. Henderson 
is not ykt ripe for Supreme court review because t.kvavy-
Marine'Corps,Court of Military Rkvjew set aside and dis
missed several .ocher charges against Henderson and author
ized a sentence rehearing40 that, so far, has not been completed. 
Undgubtedly, the outcome in Fags will influen? the defense 
auomeys' decisions to petition the Supreme Court in Henderson 
and Hull. In the meantime, counsel should consider con
sensual heterosexual fellatio constitutionally punishable under 
the UCMJ. Captain Heaton. 

Army Trials in Southwest Ada- ' 

I . A Data Base Report 
F
-

' 

A proposal of the Judge Advocatk General of the Navy 10 
amend'the UCMJ sparked controversy at the May 1992 
judicial confednce of the court of ~ i l i t a r yAp~eals.41'premised 
upon certain findings by the Secretary of the Navy and the 
commander of the Marine Corps field forces in Operation 
Desert Storm, this proposal would restrict the procedural 
rights of an accused tried under the UCMJ in a hostile-fire pay 
zonepa These restrictions include suspending an accused's 
right to demand trial in lieu of nonjudicial punis 
right to trial by a court-martial with court memb 
right to be represented by individual military counsel.43 

This note will not debate the merits of this p 
will describe what the Army Court-Martial Information 
System (ACMIS) data base reveals about the trials Army units 
conducted while deployed in the Persian Gulf. 'The release of 
this information should promote a more enlightened debate
although, as we shall see, the data base d6es not include evety 

' i  , I  

denon. 32M.J. 941,947 (N. 991). . 
I ,  

he following table shows the total number of general 
courts-martial (GCM), special courts-martial (SPCM). and 
bad conduct discharge special courts-martial (BCDSPCM) 
tried throughout the Army in fiscal year (FY) 1991; the num
bkr of trials conducted in Southwest Asia during an almost 
identical period (October 1990 to November 4991); arid the 
percentages of cases tried by different types of courts-martial. 
Not surprisingly, convening authorities in Southwest Asia 
showed a greater tendency than kheh 'contemporaries in the 
United States, Germany, and K ,to use BCDSPCMs and 
SPCMS. 

Courrs-Martial Convened 

Percentage of Total ~ 

cases 
Total 

I .  Cam GCM BCDSPCM SPCM, 
k Y - ,
wide 1855 63.4 3 1 3  1 4.8 
SWAsia 70 41.4 41.4 17.1 

Guilty pleas were somewhat mote common in Southwest 
Asia than they were throughout the Army as a whole. As the 
following table reveals, this mend was particularly pronounced 
in GCMs. 

I '  

CasesInvolving Guilty Pleas % .  

Total 1 ,ut, " 

CaSeS GCM "BCDSPCM SPCM 

wide 58.2 57.9 60.6 45.5 
SW Asia 64.3 75.9 58.6 50.0 

'Seventy-eight percent of the guilty pleas in cases tried in 
Southwest Asia-that is, thirty-five of forty-five cases
involved plea bargains. The ACMIS data base reveals that in 
three of these plea agreements, the accused waived UCMJ 
article 32 investigations. Two other plea agreements involved 
referrals of charges to lower courts.QQUnfortunately, the data 
stored in ACMIS does not include sentence limitations; there
fore, one cannot @ermine from the data base whether any plea 
agreements were unusually lenient. 

, ' I ( I 

I ' ,  I 
41See h y a  S.Nelson, Trial by J&y Might& Ruled Out in WarZonr.'ARMu TIMES,~MP~I8.1992, at 17. ' 

43 See Id. 
I 

4% each case, the charges were referred to a BCDSPCM. 
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I Eighty,percent of the trials conductkd in Southwest Asia 
were by judge tdone-a figure twelve percenthigher than the 
Army-wide average. Relatively few cases ,In Southwest Asia 
were tried by court members: I eleven accused,,weretried by 
courts with eqlisted merpbers and three were hied by courts 
composed @.irely of officers. \ I  , 

I 

I
TTi em 

P 

hge by 
court 

All 
Cases GCM BCDSPCM SPCM 

L * l L l  > I \ ' i  

Army-
wide 32. ' 32.7 30.1 42.3 
SW Asia 20. 24.1 10.3 33.3 

t l  

In part, the' following table'summarizes the forums and 
guilty pleas involved in the seventy Army ported from 
Saudi Atabia and Iraq: . 

'_  1 

(Pleas) (Pleas) 

GCM 29 22 (20) 6 (1) 1(1)
BCDSPCM 29 26(16) I , 2(1) 1 (0) 
SPCM 12' 8 (6) 3 (0) 1 (0) 
Total 70 3 (1) 

In no case tried in st Asia was an accused repre
sented br individual military counsel or civiIian'counsel. The 

Acceptable Bid Guaranteesfor Defense 
Construction Contracts 

Before its recent revision,l the Defense Federal Acquisition 
Regulation Supplement (DFARS) limited @e types of bid 

lSec 48 C.F.R.ch. 2 (1992). 

ACMIS, however, does not reveal whether an accused in any 
case sought individual military or civilian counsel. -,Thedata 
base does show that seven of the seventy hials followed the 
accused's demands for trials in lieu of nonjudicial puqish
ment In two of the seven trials. the accused also objected to 
@ah by summary collrts-marhd. 1 Y 

I ' I  

I 4  I erall conviction rate in 'Souihwest Asia wa 
gercent-approximate~yfive perc 
ayerage inlFY 1991 of 93.4 percen 
conviction rate through April 1992 
in Germany and the United States for offenses they allegedly 
co sia was only sixty-nine percent.

I ( I 

calculated from records of trial' 
that the Clerk of Courtreceived for review by the &y Court 
of Witary Review and From records received for examination 
by the Examination and New Trials Division. In Southwest 
Asia, GCMs concluded an average of twenty-nhe days after 
charges were preferredor initial restraint imposed-muchfaster 
than the Army-wide average of forty-sixdays. 'Curiously, in 
Southwest Asia, BCDSPCMs-which do not require pretrial 
article 32 investigations-on average 
process than GCMs. 

The average posttrial processing time far GCMs in South
west Asia also was less-by seven days4han the Army-wide 
average. For no apparent reason, obtaining a convening
authority's action on a BCDSPCM generally took five days
longer than it would for a GCM. 

The coming months may bring additional debate over the -
Navy's proposal to ameQdthe UCMJ 
information will prove useful in resolving i 
p e  operation of the military justice system in 

1 , 

I t 

Contracts. Contractors could provide as guarantees only 

separate bid bonds, United States bonds, Treasury nqtes, or 

other public debt obligations of the United States.2 The 

Defense Acquisition Regulatory (DAR) Council intended this 

restriction to relieve Defense Department activities of the 

responsibility for safeguarding certified checks, cash, and 

other liquid assets that otherwise would haye 

under part 28 of the Federal Acquisition Re 

If an,offeror submitted a bid guarantee in a form pther than 


? . 
!'. 

2See DEP'TOF h N S E .  DEFENSR F E D W  ACQUISITION ha.S ~ P .252.228-7007(a) (1 Apr. 1984). 

3See 52 Fed. Reg. 48,549 (1987). I ! I '  
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that prescribed by the DFARS, the contracting officer would 
reject the bid as nonresponsive.4 As rewritten, however, the 
DFARS neither incorporates the previous restriction, nor 
limits the type of bid guarantee that an offeror may submit. 
Contracting officers now must refer to the FAR to determine 
whether the form of an offeror's bid guaranteeis acceptable.5 

. OFPP Authorizes Letters of Credit 
Lieu of Pejormance and Payment BO 

Theofficeof Federal hurementpolicy~(~Fpp)has 
a pre-FAR provision6 authorizing construction Contractors to 
submit irrevocableletters of &dit in lieu of performance and 
paymeflt bonds? Thk  OFPP did so to enhance the competitive 
positions of small businesses, which often hhva difficulties 
obtaining surety bonds. Although the Bonds 'Examination 
Team Of 'e Contract Division r e d a r l y  
performance and payrnknt bonds for legal suffikiehcy! con
tract attorneys in the field also should be aware df this new 

' Not dl letters of credit will suffice as bond substitutes. A 
eontractor must obtain letters of credit from a federally-insured 
financial institution that has an "investment-grade" or higher 
rating from a recognized commercial rating service. Because 
the government does not maintain a list of acceptablefinancial 
institutions, the contractor must provide evidence with each 
letter of credit it submits that the issuer has an acceptable 
rating. If a leuer of crddit exceeds $5 million, the contractor 
must 'obtain confmation from a second institution with an 
acceptablerating. ' 

A contractor must provide two letters of mdit-one to guar
antee completion of the project and one to ensue payment of 

subcontractors who provide lnhterials and labor. *Theper
formance,guarantee must extend through the construction 
warranty period and the payment guarantee must remain 
effective through the period within which subcontractorsmay 
bring suit for nonpayment? If a detter of Creditiwillexpire 
within the latter period, the contractormust obtain a new letter 
at least thirty days before the original letter expires. If the 
contractor fails to obtain a new letter, the contracting ofnCer 
may draw on the original letter. Significantly, the government 
need not notify the financial institution ,pf.the government's 
reasons for drawing on the letter of credit.lO ' 

# 1 

Finally, letters of credit submitted ieu of surety bonds 
gre subject to thelUnifom Customs and Practice (UCP) for 
Documentary nk publicationgovernsthe issuance 
pf, and the right ofa kneficiw to dtaw on, letters of 
megovernment,however, recognizes an express exception to 
the UCp, concerning performance and ,paymentletters of 
credit. Pursuant exception, itwill hold an issuingbank 

for a letter of credit even if the,letterexpires during an 
interruption of the bank's business.12 

SignificantBid Guarantee Cases 

Recent General Accounting Office (GAO) bid protest deci
sions demonstrate that contracting officers and contract 
attorneys must.review bid guarantees closely. Their scrutiny 
mpst extend beyond the actual guarantees to encompass all 
pertinent documents submitted with the guarantees. 

i~ A corporate. surety must submit a power of attorney with its 
bond.13 The contracting officer must ensue that the insm
rnent indicates clearly that the surety has authorized its attorney

'See. e#., Concord Analysis. hc..B-239730.3 241009, k c . 4,1990.90-2 CPD 1452. 4 . , , 

SSee GENERALSFRVS.ALMN. BT FED& AcprnsmoN REG. 52.228-1. (1 Apr. 1984) (providing that o ubmit a guarantee in the form of a 'firm 
commitment." such as a bond. a postal money order, a certified or ashier'# check, or an inevocable letter of credit). Following the revision of the DFARS. the 
General Accounting Office opined in dicta that an offeror now may submit any type of separate bid guarantee the FAR will allow, including a certified check. See 
Halki Paint Contractors. Inc.. B-244739. Nov. 18. 1991. 91-2 CPD 1 467. This new policy is sound and logical. A certified check. for example, effords the 
government immediate access to the funds that secure the contractor's bid. 

6See GENERALSERVS.AD^, m +., WDBRALPROCURHMENTReo. 4 1-ld.204-2 (authorizing contracted to submit lekn of credit in lieu of 
payment bonds) (superceded 1 Apr. 1984). 

756 Fed. Reg. 58.932 (1g91). A s  a surely bond subsdtute,a leuer of credit is  a ;hiid-party umtract for the benet3 of the government. The wntramr induas a bank 
to issue to the government a leuer of credit in the amount the rolicitation q u i r e s  for a bond. The bank promises to pay this mmt to the government on demand 
See D.O.N.Protective Sews..B-244386.2. JM. 6,1992.92-1 CPD 7 25. 

*See DFP'T OP ARMY. ARMYFED- ACQUIS~ONb o .  S m .  28.106-70 (1 Dec .1984). 

9See 40 U.S.C 8 270a (1988) (commonly known as the Miller Act). 

lOBuf cf. D.O.N. Protective Servs.. B-244386.2. Jan. 6. 1992. 92-1 CPD 25 (finding bid responsive even though letkr of d i t  
government to notify bank that contractor was in default). 

PVS.No. 400.UNIFORM AND PRACTICE (ICV. d.1983).IIINT'L ~ B E OPRCOMMERCE. CUSTOMS FOR DOCUMEHTARY C R E D ~  

I*Under UCP am& 19, 'b]anks assume no liability or responsibility for consequences Uiaing out of the intenuption of their businesses by Acts of God, riots, 
Civil commotions,...or my other cnusea beyond thar control." Id. alt. 19. Upon resumption of bu&ess, a bank need not pay on or m e g o h k  a leuer of d t 
that expired during a born/& iruermpticm of businus. Id. 

13See Bermu & h g o ,  SA..  9-246188, Oa.30,1991,91-2 CPD 1[ 411. 
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in-fact to execute b e  bond. +Abid bond is defective-and the 
bid It guarantees is'nonresponsive-if the power of attorney i s  
legally insufficient. In Standard Roofing USA, ln.c.,14 the 
protester claimed that the low bidder's power of attorney 
failed to establish the authority of the person who signed the 
bond No actual signatures appeared on the instrument-only 
the typewritten names of the surety's corporate officers and a 
rubber-stamped signature of the corporate secretary. The 
agency denied the protest, arguing' that rhe strict rulesof 
suretyship apply onlym bonds, not to the powers of attorney 
that accompany them. According to the agency, the instru. 
ment submitted with the bond was a legally sufficient, 
certified copy of Ld power of attorney. Although it was not an 
actual grht'of authority, it was cIear evidence that an original, 
executed power of attorney existed. 'On 'review, the GAO 
found no evidence that the surety had adopted4he Eypewritten 
or damped signatures as authentic and binding and concluded 
that the poaer of Attorney essentially was unsigned. Strictly 
Construing the power'of attorney requirements, the GAO held 
that a copy of a power of attorney was not a legal substitute for 
an instrument that actually granted huthority. Accordingly, it 
found that the conaacting officer should have rejected the bid 
as nonresponsive because the enforceability of the bond was 
questionable.15 ' 

Given the 'relaxed'bid guarantee requirkments described 
hboJe,l6 contractors probably will begin to submit irrevocable 
letters of credit with3heir bids. Two recent GAO decisions 
highlight the need to undersdd the nuances and 'special rules 
that govern these instruments. 

If a letter of credit accompanying'a bid limits the govern
ment's tight $toenforce the inskumenVAgainst the issuer, the 
contractingofficer must reject the bid.17 In D.O.N. Prolettive 
Services,'* the agency erroneously found a letter of credit 
unenforceable. The letter provided that the government could 
not draw on the letter unless the government first informedthe 

It under the terms and con

14B-245776.Jan. 30. 1992,92-1 CPD 127.' 

ditions of EAR part 28;" The agency reasoned that it could 
not meet this tpndition because part 49 of the FAR-not part 
W o v e m s  defhult terminations. The GAO, however, held 
that the agency reasonably could have stated that the offeror 
was in default under FAR part 28. It concluded that the 
issuer's condition was ndt impermissibly restrictive of the 
government's rights. 

In another case.19 t rejected '@ bid accom
panied b>'a leuer of credit that, by its krms, was subject to the 
UCPP,The offeror claimed that both the Federal Property 
Management Regulations21 and the OFPP's new pol 
letters of credit22 authorized the& of this letter. The GAO 

ter that the UCP is the norm for such 
in general, the UCP adequately pre-

Serves the government's remedies. In this case, however, the 
GAO'found that the letter impermissibly resdcted the govern
ment's right to recover from *e issuer.' The GAO pointed out 
that, because the insement failed to disaffirm the language of 
UCP adcle 19p  the government probably could not have drawn 
on the letter if the letter had expired during an interruption of 
the bank's business. , Accordingly, the GAO ruled that the 
agency properly rejected the bid as nonresponsive because 
enforceability of the letter was uncertain. I 

onchion 
f 

An'attorney's advice about the legal sufficiency of letters of 
credit or the validity of a surety's power of attorney must be 
thorough and sound. Attorneys must review bid guarantees 
carefully to determine whether they are in the proper form and 
amount and to ensure that any instrument proffered as a 
$uarantee does not restrict the government's right hrecover if 
the awardee defaults before executing performance and 
payment bonds. Attorneys should remember that the validity 
of a guarantee must be clear on its face and that an offeror 
generally may not efective instrument wip extrinsic 

1 , 

,

-


Isfd.; see also Bermudez & Largo. SA.. B-246188, Oct. 30. 1991,91-2 CPD 1 414; Prairie Land & Timber Co.. B-245818. Sept 27, 1991,91-2 O D  1 306, 
Environmental Management Sews.. B-245508, Sept 18. 1991.91-2 CPD 7 261; Mars Elec. Inc., B-245192, dug. 23, 1991,91-2 CPD 1 195; Fred Winegar. B
243557, Aug. 1.  1991.91-2 CPD 1 111;  Techno Eng'g & Constr., Ltd.,B-243932, July 23. 1991.91-2 CPD 87. In these cases, the GAO.found bonds defective 
because the power of attorney was missing. *e power of anomey idvr.Sed as attorney-in-fact someone other than h e  person who actually signed the bond. or the 
contraaor'a CenificiUion !hat the power of attorney remaFed effectivewas unsigned. These cases mnfm that a conmcting activity must scrutinize all d 
and musi not presume Idccument'a regularity. 

W e e  supra notes 6-10 and accompanyingtext. 

"See Waste Conversion.Inc.. B-231524. Aug. 16.1988.88-2 CPDI 151. 

244386.2,Jan. 6,1992.92-1 CPD 125. 
> 

i l e ~J a n h  Sew. & Supply, Inc,B-246575.3, ,1992.92-1 CPD 1256. 

W e e  generally WLOmmm op 0- supra note 11. 

2141 C.F.R. 3 101-45.4805 (1991). I . 

,-

I 

"See generally W'LCcUMsm OF c o ~ m .supra n a e  1 1 ,  art. 19. 0 1 

32 AUGUST 1992 THE ARMY UWYER D A  PAM 27-50-237 



evidence after bid opening.% Familiarity with the laws of 
suretyship and letters of credit will snhance an attorney’s 
ability to safeguard the rights of the government and to pre
serve the integrity of the competitive process. Major Helm. 

I 

Economic Waste Precludes StrictCompliance 

For the fmt time, for the Pederal Cir
cuit has,applied the waste to prevent the 
government from demanding strict compIiance in a construc
tion contract. In Granite Construction Co. v. United States,= 
the contractor constructed a waterstop, at a cost of $5752, aspart 
of a lock and dam construction project Although the waterstop 
satisfied all contractual safety and performance requirements, 
it did not comply with all of the contract specifications. Con
sequently, the government ordered the contractor to remove 
and replace virtually all of the installed waterstop to comply 
with the specifmtions. The contractor proposed various alter
natives to total removal and replacement, but the government 
refused to consider them. Instead, the government demanded 
strict compliance with the specifications, at a cost to the con
tractor exceeding $400,000. The contractor performed the 
additional work as ordered, then appealed to the Engineer 
Board of Contract Appeals. When the Board denied the 
appeal, the contractor took its case to the Federal Circuit. The 
court found for the contractor a emanded the case for 
consideration of quantum. 

The Federal Circuit’s decision is significant for contracting 
officers and their legal advisors. Gtunire requires the gov
ernment to determine that a contractor’s additi 
justified by the additional value of the work to 
before the government may order the contractor to correct 
noncompliant performance. If the added value will not justify 
the costs, Granite and the doctrine of economic waste bar the 
government from demanding strict compliance with the 
specifications unless the work, as performed, otherwise fails 
to satisfy the government’s requirements. Furthermore, the 
case limits the government’s remedies in the event of a con
tractor’s noncompliant performance. If noncompliant per
formance otherwise satisfies the government’s requirements, 
and if the value of the additional work will not justify the 
contractor’s estimated costs, the government must accept the 
contractor’s noncompliant performancealthough the gov
ernment may demand a downward equitable adjustment in the 
contract price. 

. 

Two additional points from Granite bear mentioning. First, 
the decision requires the government to consider a contrac

tor’s proposals. If the government rejects a proposal, it must 
be prepared to offer a reasonable explanation to justify that 
rejection. Second, Granite demonstrates !the importance of 
the team approach in making contracting decisions. A 
contracting officer must do more than determine whether the 
contractor has met the specifications. He or she also must 
estimate the value ‘bf a project as built, the value of the project 
as planned, and the projected cost of modifying the project to 
eliminate noncompliant ures. Lacking the expertise to 
make these determinavo ntraciing officer will 
have to rely upon teams composed of technical experts, legal

’ 
advisors, and financial analysts. Major Killham. 

I 

, LegalAssistance Items , 

The following notes have been prepared to advise legal 
assistance attorneys (L of current developments in the 
law and in legal assis grdm policies. They also can 
be adapted for use as locally published preventive law articles 
to alert soldiers and their families about legal problems and 
changes in the,law. We welcome articles and notes for 
inclusion in this portion of The Army Lawyer. Send submis
sions to The Judge Advocate General’s School, ATTN: 
JAGS-ADA-LA,Charlottesville, VA 22903-1781. 

1 Estate Planning Notes 

Living Willsand LAAWS 

The Living Wills pbhion of the Legal Automation Army
ide System, Automated Legal Assistance Services Software 

LA), versiQn 4.0, has been updated. Living will 
forms for Florida, Illinois, Nebraska, Ohio, Rhode Island, 
South Dakota, and Wisconsin have been added. In addition, 
living will forms already loaded onto the program have been 
modified to reflect statutory changes in Arizona, Connecticut, 
Delaware, Hawaii, Iowa, Kentucky, Louisiana, Maine, 
Mississippi, Montana, Nevada, New Hampshire, New Mexico, 
New York. North Carolina, Oklahoma, South Carolina, 
Tennessee, Texas, Virginia, and Wyoming. Major Hancock. 

Nonresident Personal Representatives% 

Almost every legal assistance client uses his or her will to 
nominate a personal representative or executor to carry out the 
testamentary instructions in the will and to dispose of the 
client’s property after the client dies. A client frequently will 

usee  Tri-Tech Int’l, Inc., B-244289. June 13. 1991.91-1 CPD 1 569 (execution of performance and payment bonds after bid clpening did noL cure defect in bid 
guamnlee); d.Danish Arctic Contra~ors,B-225807. June 12,1987.87-1 CPD 590 (agency could use extrinsic evidence available to it before bid Opening to 
confirm identity of attorney-in-fact. but not his authority). 

BGraniteC o n s t r .  Co.v. UnitedStates. 962 F.2d 998 (Fed. Cir. 1992). 

%Colonel Raymond K. Costello, Deputy Chief Counsel. United Stat= Army Armament, Munitions.and Chemical Command, provided information from which 
this noe  was prepared. 
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hame h& or her spouse 8s the pfimary kxkdtitor br represents: 
tive hnd a relative’s$n alGatel  nesedofninees often will 

whdh the client’$ will 
I 

personal representatives, Twenty-four stqtes? permit nonresi: 
gents to serve as personat Fepresentitives withput imposing 
any special restrictions upon ?em. Fifpen states2*and the 

it a nonresident,to’serveas a personal 
ent igent is dp~inidto accept service 
te. .Five states29 allow a nonresident 

personal representative if the testator or the estate appoints a 
resident corepresentative. In Georgia30 and Illinois31 a non
resident must post bond to serve as a persoflal representative. 
Ohio32 and Florida33 permit a decedent’s nonresident spouse 
or rehive to serve as pcrsonalrepresentative; however, Nevada% 
flatly prohibits any vovesident fromserving in this capacity. 

lient{b” \~el$rep;aiatiodi f  a will, an 
A should “alert the,client to state b w  provisions’governing 

the appointment of A nonresident pdrsonal representative. 
This gddance‘should help to ensure that the client names an 
individual who can ‘qualify as a personal repredntative under 
the applic 

I 
Federal Income TaxLaw Seminar 

The Air Force Judge Advocate General School, Maxwell 
Air Force Base, Montgomery, Alabama, will hold its annual 

,Hawah. Kansas, Louisiana.’ 
,md Wisconsinpermit a nmres 

.A”.0 733.304 (West 1991). 

STAT. A”. g i h . o i o  (Michie 

35See 50 U.S.C. app. 90 501-591 (1988). 

W e e  38 U.S. C # 3105 (1988). I 

37See id. 

$ederd Inedme Tax Law Seminar from 30 November ‘to 4 
aecernbkr 1992,i This course will ‘providejudge advocates 
and civilian attorneys with basiC’infmrltion on federal tax 
law4&state planning, the tax!implicationsof the Soldiers’ and 
Sailors’ Civil Relief Act?s and policies for administering a 
full-serviceinstallation tax program. This year, the Air Force 
has reserved Jwenty student quotas for Army participants on a 
fist-come, first-served basis. To reserve a quota, write the 

at least moderately dis
abled are eligible to receive disability benefits from *the 
Department of Veterans’ Affairs (VA). To receive thesebene
fits, a retireerrnust waive an equivalent amount of military 
retired pay.%, Electing to receive VA benefits is an atrractive 
option, however, because hese benefitsarenot subjectto income 
taX.37 

I 

The bniformed Serviices Forme 
(USFSPA)38 permits states to divide“di 

din scattered sections of 10U.S.C.). 

. I 


&ch a m p b e r  is entitled less amounts 
(A) are owed by that member & the United S&tes for previous overpayments 

resulting from entitlement to retired pax 
of forfeityes of pkdpay ordered by a am-m 

ceive ympensatim p d e r  LitleP] 5 or-. 38 [,U.S.C.1; 
(C)in the case of a member entitled to retired pay under chapkr 61 of l h i s  title [(lo U.S.k 88 1201-1221 (19E8))l. a 

amount of retired pay of the member under that chapter computed under the percentage of the member’s disability on he date when the member was retired (or the date on which the member’#name was placed an ?e f~nporarydisability retired $st); ,y - , 
(D) are deduued because of m election under chapter 73 of this title [(lo U.S.C. 09 1431-1454 (1988))l to provide m annuity 10 a 

spouse Q former spouse po whom apaymqt of a @m ofrrucb member’i retired orrrtaincrpayis being made pwsuant IO I cou~torder 
under this sedan. 

10 U.S.C. 9 1408(a)(4) (Supp. II 1990). 

34 AUGUST 1992 THE ARMY LAWYER - ~ b APAU 2 



between a military retiree and the retiree's (formerspouse.@
To avoid what $hey consider to be an unfair ,distribution of 
marital assets?' many states have treated VA disability pay,*
divisible marital property. In Mansell v. Mansel1,Q however, 

OUR found that thispractice violates the USFSPA, 
'under the Act's plain and prki 

ave b e y  granted the authority to 
y as Community property; they have not peen p t e d  

authority to treat totalretired pay as marital property.i'u 

Mansell ended the state courts' practice of openly dividing 
VA disability pay. This decision, however, has not settled the 
issue of how to divide the maritalestate equitably when a military 
retiree is receiving this benefit. 

In Rose v.  Rose,45 the Supreme Court held that federal anti
attachment provisions and similar restrictions governing VA 
disability benefits do not bar enforcement of state child sup
port orders, even when a support obligor's only some of income 
is VA disability pay.& To date, courts in at least four states 
have interpreted Rose to hold that a court must consider the 
impact of VA disability pay on the relative financial situations 
of the parties to a divorce when it seeks to determine an appro
priate property distribution or to calculate spousal support 
obligations.47 

Although Rose suggests that these practices are permissible,. 
an LAA representing a disabled retiree should beware of a 
court order that simply shifts from the retiree to the spouse an 
amount of property equivalent to the waived retirement pay. 

I 

Such an order is open to attack because it effectively divides 
waived retired pay indirect contravention of Mansell. Major 
Connor. 

Survivor Benefits 

' Designation of S O U  Beneficiaries 

The proceeds of a Servimen's Group Life Insurance (SGLI) 
policy often are the most valuable assets a senrice member can 
leave behind after dying. Accordingly, an LAA should 
encourage soldiers to consider their designations of SGLI 
beneficiaries carefully. 

Clients should avoid designations ''by law." 'Distribution of 
proceeds by law is determined by a federal statute48 that 
assigns specific definitions and priorities to beneficiaries. A 
court will follow the federal distribution scheme to the letter, 
regardless of the equities in a particular case. . 

In general, a service member should designate each bene
ficiary by name. This general rule, however, may not apply if 
a soldier wants to ensure that the proceeds are used to care for 
minor beneficiaries. The SGLI office will pay proceedsdesig-

F 4  	nated for a person below the age of majority only to an adult 
custodian of the minor beneficiary bearing an official letter of 
guardianship issued by a competent court. Obtaining this 
letter may be expensive and time consuming. 

40See id. $ 1408(c)(l) ("a counmay peat disposable retired . ..pay ..either as propefly solely of the member or as property of the member and his [or her] 
spouse"). 

41ll1efollowing cxample illostmtes the effect of &g VA disability pay from the definition of 'disposable retired pay." Assume that a c ~ l norders a retiree 
to pay 50%of his military pension to his ex-spouse. 'he  retiree'i gross retired pay is $2000 per month "he retiree, however suffers from a moderate service
connected disability and is eligible to receive $361 each month in VA disability pay. Accordingly, he elects to receive the VA disabfity payment in lieu of an 
equal amount of retired pay. By doing so, he avoids paying taxes on the $361 a n d 4 s  demonstrated L-ielow-dis~~risthe equal pmperty division that the court 

Iordered. 
i . 

Gross  retired pay I S20oo
- m a l  

ay (DRP) = S1639 J 

d-SpOrrSC 

Even split of DRF' $819.50 I
Less taxes (15% rate) - a122771 I 

= S695.73 ' = 5695.73 
I I t 

Plus VA disability pay + 3361.00 +b 
Net after taxes ,S  1,056.73 5 695.73

' r r  I '  

42490 U.S.581 (1989). 

43See 10 U.S.C. 5 1408(c)(l) (1988) , 

UMansell. 490 U.S.at 587. I 

45481 PS.619 (1987). ' ' I . .  
I 

I
u1d. at 634. 

47Ser Clauson v. Qauson, 18 Fam.L. Rep.(BNA) 1347 (Alaska 1992);McMahon v. McMahon. 567 So. 2d 916 (Ra. Dist. c1. App. 1990); Jones v. Jones. 780 
P2d 581 (Haw. Ct. App. 1989h Weberg v.Weberg, 463 N.W.2d 382 (Wis. CL Am.  1990). 

48 IO U.S.C. 8 197qa) (1988). 
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A service member can eliminate the need for judicial acti0n bistribution of SGLI proceeds"then would be delayed-while' 
bylestablishing a living trust for minor beneficiarie 
SGLI office recommends that a service member seeking to 
establish a trust should phrase his or her SGLIdesignation as 
follows: "IvSr. John Doe,trustee under trust agreement dated ,

."49 h y  othei quh%tion of the designated 
beneficiaryaat is, for example, "Mr. John Doe, guardian of 

" or "Mr. JQhn Doe, trustee under my last 
will and testament"-might be considered testamentary. 

z . I  [ > I j I ,  t ) I I 

49,Interview with Ms.Donna Stafford, Office of StMc urance. Newark, Vew Jersey. kga l  assistance.attorneys with questions about SGLI 
may p ~ t p c tM s .  Stafford rf(201) 802-3446. . . $ I 

%Service members wishing LO mail documents LO tld SGLIm i c e  should address th 

Claim 
.I . 1,  I , 

f 

of the Army Pamphlet 27-162.1 In accord
ance with paragraph 1-w,Army Regulation 
27-20,2 this guidance is binding on all Army 
claims personnel. 

Department of the Army Pamphlet (DA Pam.)27-162. 
paragraph 246c, presently provides that when claims per
sonnel detect fraud on the part of a claimant before the gov
ernment has paid the claim, they will deny each line item that 
is tainted by fraud. Other line items, if  substantiated, must be 
adjudicated and paid. 

In some cases, however, applicationof this policy yields unjust
results. When claimants, or their agents, seek compensation 
for losses and damages under a gratuitous payment statutesuch 
as the Personnel Claims Act, they are obliged to submit accur
ate and h h f u l  documentation to support their claims. TO 

I 

F 

reflect this obligation more accurately, the cl
' paragraph 246c is amended as follows: 

Claims offices will continue $0deny line 
items ta&;ted by fraud. In addition, the head 
of an area claims office may completely deny 
B claim that is substantiallymintedby fraud. ,
This authority may not be delegated further 
and i s  independent of a 
action, juqicial or admi 
may be taken against a cl 
a fraudulent claim. Staff Judge Advocates 

deny a claim will ens 
are properly docume 
sion and reasons. 

The term "substantially tainted by fraud" is not susceptible 
to complete definition; however, it normally would 

OF ARMY. CLAIMS,para. 1-9/(28 Feb. 1990).~DEP'T Rrm. 27-20. IRGM. SERVICES: 
I ; 5  I ' 
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claim submitted with altered estimates that falsely represent a 
significant portion of the claim, a claim for numerous missing 
items that the claimant clearly never owned, and a cWn in 
which the claimant intentionally and substantially has misrep
resented the ages or the conditions of numerous claimed items. 
Claims personnel are invited to discussappropriate cases with 
the Personnel Claims and Recovery Division, United .States 
Army Claims Service (YSARCS) ,  at DSN 923-3226/4240. 
Colonel Fowler. 

Household Go 

I 

Carrier Exception Sheets J 

, and NTS Storage 
I L 

The government often will issue a “through’governmentbill 
of’lading”(TGBL), authorizing a carrier to pick up a soldier’s 
household goods from a nontemporary storage (NTS) ware
house in which these goods have been stored pursuant to the 
Military Traffic Management Command Basic Ordering Agree
ment (BOA). The TGBL carrier then is liable for �oss and 
damage as the “last handler” of the shipment, unless it can 
show that the items in question were lost or damaged before 
the carrier ‘collected the shipment from the,NTS warehouse. 
To prove that Iosses or damage &wed before pickup, the 
carrier’s agents must prepare ari elimption Sheet, or “rider,” in 
accordance with paragraph 54m of the Personal Property 
Household Goods and Unacco Baggage Tender of 
Service (Tender of Skrvice).3 

A carrier normally will hire 
ipment. a picku 

the’NTS waiehouse 
an NTS shipment, 

mary hauling agent.” or ‘‘hauler,” takes ite 
dock on which the NTS warehouse bas placed them and loads 
them onto the truck. In some instances, a hauler will repack 
and reinventory a shipment. If the hauler notices losses or 
damages that are not reflkcted as preexishg damage on the 
inventory, it should prepare an exception 

loyee’of the NTS wa 
then will’deliver the 

place it in the carrier’s storage-in-transit 
closest to the shipment’s destination. In the latter instance, a 
“delivery,” or “destination,” agent then would take the ship- ,
ment from the SIT warehouse to the soldier’s residence. 

The carrier’s “booking agent,” whose name is listed in 
parentheses in block 1 of the TGBL, acts as the carrier’s point 

of contact on the shipment An “origin agent” normally packs 
up shipments at residences. Because shipments in NTS are 
already packed, a TGBL carrier picking up a shipment from 
an NTS warehouse often will list its booking agent as the 
“origin agent” on its internal documents, even Chough this 
company normally will not handle the shipment 

Carrier aients iundling a shipment o prepare exception 
sheets against Ych other to ensure that the carrier will not 
hold them responsible for l o y s  or damag 
recovers from the 

se agents so r n u e n t l y  that riders 
a c&ei cornmonli are ieferred p as “SIT 

riders.” The carrier, of course, remains liable to the Army for 
any loss or damage that is prespmed to have occurred while the 
shipment w y  in The custody of any of h e  carrier’s agents and 
claims pponnel should not mstake a “SlT rider” for an NTS 
rider. 

A TGBL carrier is relieved of liability only for losses and 
damages l isted spechcally on the exFption sheet that its agent 
prepares when it picks up the shipment from NTS. For exam
ple, a carrier that listed only “table leg broken” on the rider 
would be liable fordamage to the table top. In particular, claims 
personnel should remember the followhg information: , .A carrier is liable for missing nuts, bolts, 

other hardware needed to assemble fumi
,unless the carrier indicates on the rider 
the hardware -is‘missing.4 Paragraph 
of the Tender d Service requires the 

in a small bag and 
ly to the furniture 

ich the hardware i s  removed. If th 
ssing when the carrier picks up the 

furniture, the carrier,must mention the ab
senceof the bag on the rider.’ , 

le for items missing out of , 
g sealed cartons-unleis it 
er that‘the items are miss ’ ith any chim, if the item 

n in which it norm 
ed-for example 

edly is missing from a 
carton marked “linens”-the carrier is not 

-liable unless the evidence indicates that the 
,claimant actually owned the item and ten-

I 

dered it for shipment. 
‘ I 

The carrier is liable for mold and mildew 
damage,to items unless the carrier records , 

I 


DIRRC~VR OP DEPENSE3See DFP’TOF DEFENSE. 450&34R, DFPAK~MBNT PERSONALPROPERTY Trupplc WACUMENTRBGUUTLON, spp. A (oct.1991). 

I
4See In re Stevens Worldwide Van Lines,2-1348910-38-347, Dec. 17.1991 (Gen. Accounting o f f i c e  ClaimsGroup). 

SSee In re  Air Land Fonuarders. 2-223409458,Nob. 19,‘lWl (den.Accounting Office C l a i m s  Group): In re Stevens Van &ea, 2-1348910(17). Feb. 19,1991 
(Gen. Accounting OfficeClaims Group). 

? , I 
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1 	 this damage on the nder.6 ' A general state 
ment that items in the shipment were 'wet 

- wifi not relieve the carrier of lGbility, Sim- 1 

' 	 ilarly, 'the carrier cannotcescape liability I '  

simply by arguing that mold, mildew, or 
rust damage must have occurred while the 

e NTS warehouse because 
had custody of the ship-' 

a few weeks and the NTS ,
Icustody for years. 'To be 

BL d e r  must , 

note exceptions " ' 

I 

The carrier is liable for "concealed", damage 
d items, uniess this damage is 

reflected on' the rider.' hoting damage to 
the outside of a carton will not relieve the 
carrier of liability for damage to the carton's 
contents, unless the carrier opens the carton 
and records d v a g e  10 these items on the 
exception sheet. If the carrier alleges after 
delivery that p e  NTSwarehouse fm packedz , ' 

" the items improperly, the carrier must prove' 
, Ithat faulty packaging was the sole cause of 

f the Tender of Service states that an 
did unless it is signed by'an employee 
fm.9 Morkover, paragraph 54m now 

requires exception sheev d. Claims personnel should 
consider invalid an un any shipment picked up 
from NTS after 31 May 1990. Paragraph 54m also requires 
both parties & sign an exception sheet; however, if the TGBL 
carrier (or its agent) has neglected to sign an exception sheet, 
the sheet is still valid if the carrier can produce it and the NTS 
warehouse does not dispute its validity.10 

arehouse employees occasionally do 
NTS warehouse employee initials an 

nstead of signing it in'the space provided, 
the rider 'isinvalid unless the NTS warehouse acknowledges 
this mark i s  'itsagent's signature.11 If the employee abbre
viates the warehouse firm's name in an indecipherable manner 
or lists only its carrier's agent number, the exception sheet is 

valid, but USARCS personnel will inquire to ensure thatsthis 
sheet actually is the rider the carrier's Agent prepared when the 

nIn some instances, a =BL carrier will reinventory a ship
ment instead of preparing an exception sheet. If the TGBL 
carrier fails to cross-reference this new inventory to the origi
nal invendry,'however, the new inventory is not M exception 
sheet within the meaning of paragraph 54m of the Tender of 
Service.12 

In two instances, the h y wilf disregd a signed, argu
ably valid rider. First,the Army will disregard a "SIT rider." 
Because a SIT rider does not describe the condition of the 
shipment when the shipment was picked up from NTS, it 
cannot relieve the TGBL,carrier of liability. Normally, the 
NTS warehouse firm's name will not appear on a SIT rider 
and the rider will be dated well after the pickup date listed on 
the TGBL. Occasionally, a TGBL Carrier will hire the NTS 
warehouse firm to act as its hauler or i 
Claims Service wip disallow a rider signed,by the NTS ware
house if significant discrepancies in dates and other evidence 
establish that this 0cqm.d. s, '11' 

I '  t , f I d  1 

y also will disregard a rider if h e  carrier and the 
NTS warehouse fxm are subsidiaries of the Same company, 
unless other evidence-showsthat the loss or damage occmed 
during,NTS storage. A rider should be prepared at k ' s 
length between two parties trying to protect their own,inter: 
ests. Employees of two different companies typically w P 

to show that losses and damages occurred while the 
party had custody of the shipment. Significantly, however, 

If both parties Signing 
the same company, they 

have no incentive to ensure e rider accurately reflects 
the condition of the shipment on pickup.13 Rather, they may 
be tempted to' minimize the company's total liability by 
assigning to the warehouse the blame for losses or damages 

2 r / 

Paragraph 3-21b(3)( f DA Pam. 27-162 requires 
all filds involving a carrier 

tate ht'l. Inc.: 2-2727878(106),Jan. 10,1989'(Gen.Accounting Offidclaims Group). 

'See  In re Stevens Transp. Co..2-1348910-26, Feb.11.1991 (Gen. Accounting Office Claims Grwp);In re Security Van Lines.2-2854973-4.Nov. 4.1991 (Gen. 

Accounting Office Claims Group). I t 

usee, e.g., I n  re Maamam-Lunz Vans&Warehouses, 57 C m p .  Gen. 415.418 (Apr. 18,1978). I '  

9CfiIn re TransCOunt~yVan Lines, 2-2625150(2),June 4,1980 (Gen. Accounting Office C l a i m s  Group). - . 

losee In re Best Fonvardem.Tnc., E-Z40991,~991WL 156458 (Comp. Gen.Apr. 8,1991). -"See I n  re Swift Int'l. 2-2849089(1).May 13,1987 (Gen. Accounting OfficeQaims Group), I ' . I > 

12See In re Air +d Forwarders Suddath. Inc., 2-223409(12).Sept. 25.196'7 (Gen. A c o o h g  Of+ +&ns Group). ,' 

I3SeeIn re A-1 Ace Moving and Storage, Inc., B-243477 (June 6,1991) (unpub.). 
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ever. still must prepare demands on these claims. The more 
thoroughly claims persome1 understand the exception sheet 
process, the easier they will find this task,Mr.Frezza . 

r" 
Aflnnah've Claims Note 

. > 

ative Claims Report * 

In calendar year 1991, Army claim collected over 

Grearesr Improvemenr inMedical-Care C l a d  Recovery 
' I  

2. U.S.Army Signal Center an 
I Fort Gordon,Georgia; 

3. 	US. Army Transportation Center and Fort 
Eustis. Fort Eustis, Virgin; 

' 

'I $9.8 million in medical-Care claims and $1.6 million . CarlisleBarracks. lvania; 

in property-damage recovery . Ahhough the total num

ber of claims asserted and mounts recovered increased from 5 .  U.S. Army Pacific Command Claims 

calendar year 1990, medical-care claims recovery decreased Service.. Fort Shafter, Hawaii; 

slightly d&ng this period. 

6. Headquarters, US.Army, Japan. 

The system that USARCS previously-used to recognize I - I 9 I . 


offices for exceptional affmative claims recovery was based 

solely on the amount each office collected. Unfortunately, 

this system denied smaller offices the opportunities to be 

recognized for their efforts. These offices, which generally 

have far smaller pools of potential recoveries to identify and 

assert than their larger counterparts, also 

for their superior performances in rec 

claims that are available to them. 


To cOrrect this problem. USARCS 

mative claims recognition system. The offices that collect the 

largest amounts in medicalcare recovery claims and in prop

erty-damage recovery claims will continue to be recognized.

In addition, USARCS will recognize the offices that have 

shown the greatest improvement oyer a five-year period in 

their average annual collections on medical-care and property

damage recovery clams. The Claims Service hopes that this 

system will recognize offices more equitably and will provide 

all claims offices with greater incentive to pursue a f fmt ive  

claims aggressively 


The Judge Advocate General has issued certificates'of excel

lence to the following field claims offices:, 


Most Money Recovered for 
Afirmative Medical-Care Claims 

1. 4th Infantry Division (Mechanized) and Fort 
Carson, Fort Carson, Colorado: 

2. 	1st Infantry Division (Mechanized) and Fort 
Riley, Fort Riley. Kansas; 

3. I11Corps and Fort Hood. Fort Hood,Texas; 

4. Brooke h y Medical Center, San Antonio, 
I Texas; I , 

f l  
5. 	U.S.Army Armor Center and Fort Knox,

FortKnox, Kentucky. 

Most Money Recoveredfor Ajirmative 
ProperpDamage Claims 

1. U.S. Army Field Artillery Center and Fort 
Sill, Fort Sill, Oklahoma; 

2. IIICorps and FortHood,Fort Hood.Texas; 

' 8 3. 	U.S.Atmy Missile Command, Redstone 
Arsenal,Alabama; 

Forces Claims S 

GreatestImprovement in Property-Damage Claim Recovery 
' Over a Five-Year Period ' 

d 1. FortHuachuca,Arizona; 

2. U.S.Army Field Artillery Center and Fort 
Sill; , I  

3. 	US. Army Missile Command, Redstone 
Arsenal, Alabama; 

1 

4. Seneca Army Depot, Romulus, New York; 

5. Headquarters,U.S.Army, Japan. 
I 

' A number of other offices did extremely well and we com
mend them for their efforts. Although the Army's overall 
affirmative claims recovery was good in 1991, USARCS 
hopes lo improve it in 1992. Captain Dillenseger. 

Commander's Note I 

"I paid more for my than your system allows 
should be reimbursed for my full loss. I didn't know there 
was a limit. It's not fair." 

14TheJudge Advocate General rwarded cedficatcs to E ~ X  in th ia  category becausetwo offices showed nearly identical levels of i m p m T m toffiiee~ 
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Statements such as these from disgruntled ciiimants lead 
me to believe that we are hot doing a very good job of educat
ing our soldiers on the need for private insurance. We must 

4 I i ’do better. 

our persoinel claim stem whs not‘k i g  
prehensive insurance policy for our soldiers’ 
Rather, it i s  a morale system, authorized by Congress to help 
to compensate for the hardships of miliiixy life. The system 
clearly has limits and one of those limits is a declining annual 
appropriation. To ensure that the system may do the most 
good for the most people. we have placed limits on the amount 
that we will pay for many categories of items. For example, 
we will pay a maximum of $750 for a bicycle. Are we telling 

Our soldiers that they should not awnmore expensive bicycles? 
Absolutely not. W e  are telling them. ‘however,that if they 
choose to own more’expensive bicyc1es;prudence would 
indicate that they should obtain private insurance for those 
bicycles. 

Because so many claimants evince a lack of knowledge in 
this area, I encourage each claims office to publish periodic 
reminders in command information channek to encourage OUT 
soldiers to o insurance coverage for their house
bold goods es. We cannot pay full value for 
every lost,damaged:or d&troyed item, but we, can help our sol
fliers protect ,&heirfinancial interests. Colonel Fowler. 

i I 

or and Emplo 

QTJAG Labor and Employment Law Oficeand 
TJAGSAAdministrative 

-


-
Innovations in Labor Law Practice 
t j .( i 

t 

Alternatde Dispute Resolution $’Personnel Cases“ 4 , 

Almost everyone complains about the time, expense, and 
agony involved in processing civilian personnel complaints 
and grievances. The administrative discrimination corhplaint 
process is unwieldy and time consuming. The whistleblower 
complaint process is worse. If not handled skillfully, a labor 
dispute can end in a deadlock. Justice delayed Is justice denied
and even if the parties eventually resolve their dispute, the work
ing relationship between employees may be disrupted so badly 
that no one is satisfied with the result. 

Many labor specialists merely compl 
begun to do something about the situation. 4 growing num
ber of federal agencies are experimen 
dispute resolution (ADR). What is ADR 
ficult to define precisely as “total quali 
federal statute characterizes ADR as “any procedure that is 
used, in lieu of an adjudication as defined in [5  U.S.C.8 
551(7)(1988)], to resolve issues in controversy, including, but 
not limited to, settlement negotiations, conciliation, facili
fation, mediation, fadtfinding, mihiuials,I . 

This staid defihition, however, reveals only 
natives available under ADR. It fails to ca 

lving controversies in a manner 
that is timely, creative, and sensitive to the need of manage
ment and employees to maintain long-term relationships. 

‘ , A maqager may ask, “What benefit can I obtain from ADR 
t obtain from’existing appeals,’grievance, and 
edures?” Agencies ‘presently expetimenting 

with ADR would answer that the manager will benefit from a 
timely process that is more sensitive to meeting agency needs, 
and less legalistic, than traditional approaches to dispute 
resolution. The agencies also might answer that ADR focuses 
more intently on promoting long-term interests than on 
producing short-term victories or defeats. ’ 1 

Alternative dispute resolution offers no magic solutions or 
instant answers to employee-management conflicts. Like total 
quality management, ADR emphasizes analysis of the true 
roots of ‘a conflict, communication to explore the parties’ 
common interests, and creativity in developing solutions. 

nree current ekperiments in ADR demonstrate the benefits 
that this approach can The first experiment-. per
haps, seriesof experim olves the Depment of Wth 
and Human Services (DHHS) and the National Treasury Em
ployees Union (NTEU) DHHS had been overwhelmed 
with discrimination and lain&. Toreduceitsback
log, it combined its laborrelations, employee relations and equal 

15 U.S.C. 8 581(3) (1988). 
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employment opportunity staffs under one oftice and set up a 
labor-managementcommittee at a high level of management. 
It also proposed the adoption of a cooling-off period. during 
which the union would allow the management to try to resolve 
potential unfair-labor-pradce complaints before filing phese 
cumplaints with,the Federal Labor)Relations Aathority 
(FLU).The NTEU agreed to follow this procedure. I 

orked out minnovative 
breedparty iagreement with 'the Federal Mediation and Con
ciliation Service (FMCS). In this agreement, the agency and 
the union essentially graftd'amediation step onto the existing 
three-step grievance procesd Either the union 'or the manage
ment inow may request FMCS m any time before a 
third-step grievance decision is iss e FMCS mediator 
works with the parties to develop a mutually acceptable solu
tion. If, after thirty days, labor and management have not 
resolved their dispute, the union may resort to mditio~lgriev
ance procedures-up to,and including, arbitration and litiga
tion. *Eachparty (the NTEU. the DHHS, and the FMCS) must 
pay on19 its own costs for the mediation. Consequently, the 
iDHHSand the NTEU incur almost no expensesif they attempt 
mediation. To date, the FMCShas resolved four of ten DI-JHS-
NTEU cases successfully. , r 

Another federal agency experimenting with >ADRis the 
Library of Congress. Like the DHHS,ithe Library of Con
gress suffered from a backlog of discrimination complaints. 
A joint team of labor'and management representatives devel
oped a pilot program to address the complaints. As part of 
this pilot program, the Library of Congress established a 
mediation office, which it staffed with mintd personnel. 
Under the informal dispute resolution process, the parties 
assign discrimination complaints and other labor disputes to a 
mediator. After gathering information, the mediator helps the 
parties to resolve the dispute. If mediation fails, the mediator 
convenes a panel of two management representatives and two 
labor representatives. This panelhears each side of the Idis
pute for thirty minutes, then develops a draft redolution. The 
panel presents the resolution to the disputant, who may accept 
or reject the resolution. If the disputant accepts the resolution. 
the matter is settled. If the disputant rejects it, the panel 
informs the employee that he or she may pursue statutory 
rights of appeal through the Merit Systems Protection Board 
(MSPB or Board), formal Equal Employment Opportunity 
Commission (EEOC) procedures, a labor agreement, a clas
sification appeal, or other existing procedures. The informal 
ADR process is designed to be completed within 

The Library of Congress also is experimenting with a 
formal dispute resolution process. Under this process, the 
agency will forward a discrimination complaint or grievance 
to a hearing examiner or an arbitrator, who will hear the case 
and issue a decision within seventy days of the filing of the 
complaint or the grievance. During the pilot program, the 
Library of Congress will accept the decision of a hearing 

; examiner or an arbitrator as a final agency decision. An 
unsatisfied disputant may appeal this decision to a federal 
dishictcourtortotheFLRk , , t 

General Accounting Office (GAO) presently is experi
g with a third ADR program. TheGAGwhich must 

deal with employee groups, rather than formal unions-has 
. appointed and trained thirty-two senior officials to act as neu

mediators in employee disputes. These mediators can 
, 	 hear all kinds of cases. including discrimination complaints, 
employee grievances, and personality conflicts. The disputant 
must decide voluntarily whether to elect mediation. If media
tion fails, the disputant may seek redress through existing 
administrative or statutory complaint, grievance, or appeals 
procedures. I The GAO apparently has found this mediation 

7 	 process very successful, not only in resolving employee com
plaints at the lowest possible level. but also in educating sen
ior officials about dispute resolution techniques. . 

These experiments share several common theme n 
each case, all of the stakeholders (labor, management, and 
employees) have participated in the development of the ADR 
process. Second, each agency designed its ADR procedures 
.to resolve disputes rapidly and to involve senior management 

.,'orneutral mediators early in the pmceedings. Third, in each 
case, an unsatisfied disputant may continue to seek redress 
through existing adminisnative and statutoryprocesses. Fourth, 
the ADR systems have resolved a significant number of the 
disputes referred to ADR. Finally, ADR seems to promote 

:"more "user satisfaction" than traditional approaches to dispute 

Federal law now fequires all agencies to 
programsand to examine alternative means of resolving dis
putes that pertain to agency actions. Senior Army attorneys. 
in conjunction with the Office of the General Counsel of the 
Army, are developing training programs and initiatives to 
encourage use of ADR. Even so. an individual Army attorney 
or manager who has had to deal with a backlog of cases or a 
particularly corrosive working environment may be able to 
suggest better ways to do business. Ms. Buchanan, Attorney-
Advisor, General Law Division, Army Materiel Command. 

New ADR Techniq 

The Deputy Chief of-Staff for Personnel for the United 
states Army Depot System Command (DESCOM) recently 
:concluded a two-year test of an ADR mechanism called 
"EVADED."2 Under this program,an employee facing a dis
ciplinary action admits chat he or she has committed a minor 
offense and agrees to improve his or her conduct In return, 
the management promises not to suspend the employee. The 

I 	 United States Army Concepts Analysis Agency currently is 
studying EVADED for possible implementation throughout 
the Department of the h y .  

*Theacronym. "EVADED." stands forEl& Voluntary Alternate. DESCOM Disaplinc. 6 . 
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' The benefits of the @gram are many. The agency profits 
because EVADED ' i n c d e s  Worker productivity by eliminat
ing the time each employee facing disciplinaryaction must 
spend off the job and reduces the number of employee appeals. 

- The employees also Mefit. An'employee disciplined under 
EVAbED cbntinues to rwork and, rherefore,'loses no pay. 
Most emp1o)ees dso feel that EVADED gives them greater 
control over the decision-making process than traditional 

1 disciplinary actions. Finally, because the processid less pub
lic than traditional disciplinaryactions, it is 1ess'humiIiatingto 

1 employees. ' 

Currently, DESCOM will offer to use EVADED to resolve 
' a 'disciplinaryaction for'akndancerelated conduct violations 
I'for Ghich the 'agency otherwise would suspend .an employee 
without pay. ' Ockakionally, $he agency&willuse EVADED for 
offenses ukla ted  to 4mauthmiZed absences. Once DESCOM 
offers EVADED.for a specific offense, however, it must offer 
the program to employees in all similar, subsequent cases. 

f:Fziilureto do &I could permir an employee to challenge a dis
ciplinary action on groundsof disparatemtnient. Moreover, 
the agency meticulously must explain in the decision letter 
why it declined t6 use EVADED �or an offense that the 

' agency ordinarily would process under that-program. The 
e decision letter must contain a discussion similar 'to she 
justification a deciding official must'brovide when he or she 

I exceeds the stanbard table of penalties in an ordinary dis-
I 

I t  ' l 

is not appropriate 

a'fill-in+the-blankdescription of the offense.: In *e third 
parapph, the hployee admits to the misconduct: The em
<ployee(also acknowledges that management could have 

- imposed a suspension without pay,'stating the duration of the 
mipension he or she would have received had he or she not 

rklectedLo accept punishment under EVADED. The employee 
agrees that the agency may consider the action the employee's 
first-or higher, if applicable-offense under the standard - table of penalties and concedesthat the management may use 
ithis action to deal more harshly with future misconduct in 
accordance with the concept of progressive discipline. The 
employee recognizes that rhe EVADED form will become 

.	part of the MER ofice file iyld his or her officialpersonnel 
folder and that the management may use this document in 
subsequent disciplinary actions against the employee to 

ipunish new offenses.9 

election to 
participate in the EVADED program is woluntary, declaring 
that he ~ she fully agrees with the tenns of the program: The 
employee must state that he or $he understandslthat by 
ldting 50 panicipate in the:program, he or she waives the 

appeal and grievance rights that the employee otherwise could 
have exercised. 

The employee must commit to self-improvement, describ
ing in detail the ways ih which he dr she will improve his or 
her future conduct. ,Finally, the employee, the employee's 
superviso~,'3 witness; and the employee's representative all -3
' must sign the agreement I 

when actual loss of pay is required by law-for example, 
when the agency must punish an employee for misusing a 
government vehicle. Similarly; PESCOM may not use 
HVADED when removal is the appkpriate penalty :orwhen 
the charge includes multiple offenses-for example, when an 
employee is accused of both absence without leave and insub

c ordination. ' 1 , r , 
I " .  

The p r o c e d h  for an EVADED abtion resemble those of 
I hny other attendance-related disciplinary action. The burden 

of proof and &he'evidentiarystandardsremain the same. If the 
supervisor aid the"managementemployee .relations (MER) 
representative decide that the action is supportable, the super
visor, the MER representative, the employee, and-if appro
priate-the employee'i representative, meet to discuss the case. 
The management then offers to use EVADED to resolve the 

' disciplin&y action. (Ifthe employee accepts EVADED, the 
' MER represGtativk h d  the employee complete the EVADED 
' agreement and the agency places the agreemedl in the em

ployee's official personnel file. , !Ifthe employeel'rejects 
i EVADED, the agency 'prop e 

' The EVADED fcmn i s  a simple,one-page documht The 
I first paragraph contains the'employee's VoIuntary eltiction to 

accept corrective disciplinary action.' The second paragraph is 

'No. DAM5291 10237 (May 7.1991). *< - , I  , 

EVADED program may,be u 
combination with traditiohalactionsas one step in a pattern of 

I progressive discipline. In Xkiky v. Department of the Amy? 
an administrativejudge (AI)af�innedm employee's removal. 

-, holding that the agency properly considered the employee's 
o participation in EVADED to be an8elementAofhis past dis
' ciplitlary record. To date,however, nwjudicial decision has 
Mdressedzhis issue directly;, 1 ' 

I 	 implement EVADED. Federal employees' anions initially 
were suspicious of the programbecause it requires a waiver of 
appeal rights.' Managers also were suspicious because they 
did not believe that an em odd be rehabilita 
out an actual suspension. 
1 1  

Approximately seventy-five percent of the employees offered 
EVADED have elected to proceed under that program. In 

6 1990,ymployees selected EVADED in 109 of 644 possible 
,gctions.I~HadDESCOM not offered EVADED as an dterna
tive i0 existing disciplinary procedures, it might have had to 
suspend employees without pay for 916 days m 1990. By par

: ticipating in EVADED, employees avoided 72.4days of unpaid 
: suspensions that year. In 1991, employees chose EVADED in -
J seventy-nine of the 107 cases in !which the program'was 
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offered. Of 738 potential days of suspension without pay, 
employees received only 122. 

, Given the simplicity and the uniformity of its documen
tation, EVADED looks very different from traditional dis
ciplinary practices. In many ways, however, it actually is 
similar to certain accepted practices. In particular, EVADED 
closely resembles a "last-chance" settlement agreement, dif
fering only in two important respects. In a last-chance agree
ment, the employee waives not only the right to appeal the 
current action,but also the right to appeal the penalty admink
tered in a future adverse action if the employee commits a 
second specified offense.4 In an EVADED agreement, the 
individual waives only the right to appeal the current offense. 
Moreover, an employee cannot break an EVADED agree
ment, Management will treat any violation of the agreement 
as a separate offense. Accordingly, the agrement does not 
require the employee to waive his or her rights in any future 
action. 

Although DESCOM has completed the initial test phase of 
the EVADED progmn, the Army has not analyzedEVADED'S 
success fully. The Concepts Analysis Agency,will conduct a 
complete study of the program, investigating the program's 
impacts on recidivism rates, employ? praductivity, employee 
acceptance, and management workload, 'Ms. DuCharme, 
Labor Counselor, U n i a  States h y Depot System Command. 

r" Equal Employment Opportunity Notes 
4 

Supreme Court: Back Pay Is Taxable Income 

In United States v .  Burke? the Supreme Court held that 
back pay awards in settlement of claims filed under Title VI1 
of the 1964 Civil Rights Act6 are not excludable from gross 
income under section 104 of the Internal Revenue Code.7 In 
Burke, the Tennessee Valley Authority (TVA) withheld 
federal income faxes from the amounts it paid to the plaintiff
employees in an equal-pay class action suit. The employees 
filed for a refund of the taxes that the TVA withheld, claiming 

that these monies should have been excluded from their gross 
incomes as :'damages received on account of pcrpnal injuries." 
The pialcourt disagreed, ruling that, because the employees 
had received only back wages-rather ,thancompensatory or 
other daees-the settlement proceeds could not be excluded 
from their gross incomes. The Court of Appeals for the Sixth 
Circuit reversed. It concluded that the proper exclusion of an 
award from the recipient's gross income turns on the nature of 
the injury and on er the claim i s  ''personal and mrt-like 
in M~uE."* 

' In a seven-to-tho vote, the Supreme court !reversed the 
Sixth Circuit. The Court noted that Congress's purpose in 
enacting Title VI1 was to make an employee whole by restor
ing his or her lost wages. It reasoned that becapse wages are 
taxable, settlements or awards of back pay likewise must be 
taxable. Justices Thomas and O'Connor dissented. 

In reviewing Burke, attorneys should remember that this 
decision primarily effects cases arising before Congress 
enacted the Civil Rights Act of 1991.9 The 1991 act extended 
congressionalsanction to compensatory damages in Title VI1 
or handicap discrimination litigation.10 I 

Rehabilitation Act Will Not Protect an dcoholic 
Employee from Discharge for Serious Misconduct 

Earlier this year, the United States District court for the 
District of Columbia held that the Rehabiliktion Act of 
197311 did not protect an alcoholic employee yhose serious 
misconduct disqualified him from federal service. In Wilber 
v. Brudy.12 the court ,considered the discharge of a Treasury 
Department employe removed for driving while intoxicated 
and for causing an accident that resulted in the &ath of a two
ya-old child. 

The plaintiff, a criminal investigator with the Bureau of 
Alcohol, Tobacco, and Firearms (BATF), drove in a govern
ment-owned vehicle (GOV) to a bar after work. After leaving 
the bar, the plaintiff collided with another vehicle while 

.driving in !the wrong direction on an interstate highway, The 

'See  M c C d  v. United States PostalSew., 839 F.2d664 (Fed. Cir. 1988) (upholding agency'r use of last-chance senl&eit agreements). 

5 1 1 2 S . ~1867(1992). 

6See 5 U.S.C. 8 5596 (1988). Se to 2ooOe-16 (west 1981 LSU~P.  

'See  I.R.C. 3 104(a)(2) (West Supp. 1992). 

8929 E2d 1 1  19,1121 (6thCir. 1991). 

i, 9hb.L NO.102-166.105 Stat 1071. 

W d .  4 102,105 S t a ~\p at 1072-73. See generally Michael J. Davidson.The Civil Rights Act of 1991, ARMYLAW..Mar. 1992. at 3 .34 .  

1' Pub.L. No. 93-112.87 Stat 355 (codified as mended in scaneered sections of 29 U.S.C.). 

j, 
12780F. S u p .  837 (D.D.C. 1992). 
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child,'a passengei in the othkr car, ;died in the accident1'The 
plaintiff later pleded guiltj d charges'of vehicular homicide 

d 'driving under-theinfluence of alcohol.' The agency 'then 
removed plaintiff for hisuse of a GOV,'conduct pkjudicial'to 

'governmed~and re\F'scationof hisdriver's licknse. ' ') 

L r f  
' The plainliff appealed the removalidecision hn 

2 AJ hitigated the removal to a,thirtyLday suspe 
' 	BATF pktitioned the MSPB . f d  review 'en bdnc. The Borird 

agreed. On review, it sustained the plaintiff's remoValll3 The 

le accommodation for his 

'qualified," emphasizing that the blaintiff's' misconduct dis
qualified him from continuidg his employment wirh the 
BAW. To support this argument, the Departmentof the Trea

q'xelated.The c0tii-t temakd'that i t  could drawuho oher'con
clusion from the plain language'ofithestatute. ' 1 1. ' 

Wirbei"d6monstrates that, although a handicap dis- ,,
-'criminfion claim may ~Atedifficuit%s&s in aii otherwise 

disciplinaj action, a hhdicapped -employee may 
tLS the Rehabilitatim 'Act as tin impenetrable'shield.to 

' forestall punithment'for on-' or off-duty hisconduct. An 

- -agency 'attorney 'should condder whether the 'employee, in 


committing the qihnduct,  removed himself or ,herself from 

the "otherwise qdifying handicap" definition: .When appro


attorney'should citk Wilber and Hbdteni as author

-'ity'that an employee,should not be permittkd -to escape b e  


reahable consequences of hi or her misdeedsby'relying on 

control an addictio 

I t  

b 'Cancellation of Personnel Action
\An Interim Relief Land Mine 

n Moorer v. Department 'bf Defeense,17 the MSPB dis
misied an employik's "Motion to Cdmpel Interim ReIief," 
finding no ,authorit$ to justify such 'a motion.18 'More impor

' labor pmktitioners, the board also dismissed as 
ncj's petitibn for review.19 Instead of followin 

kqdrements df $erh.ISPB's h&m relief order to dinstate 
the employee prdvisionally, the agency'mistakenly had can
celled the personnel actions in question. unwittingly obviating -

lrath v. Depart
ment of Veterans' Aflairs?l the MSPB dismissed an agency's 
petition for review after the agency retroactively canceled the 
appellant's demotion.22 

correctappetlate Mvice'at an a~ in i smt ivelevel. 'AII agency 
accuratdy must advise a complaiht of the steps be or she 

-
l i T  , 

3 % 

" 

sury relied heavily on Hougens Y .  United Srates Postal 
Service.14 In HougeG,' @e held that cdrtain acts of 
misconduct remove an empl 

d opined that a handicapped 
ifieqi only if, despite his or her 
cqly, physically, mentally,,emo

rf* the dudes of his or 'her 
that appellant's misconduct. 

" standing alone, disqualified the appellant for his or her Ti
' tion because it impacted on orik of thesk elements'of peiform

ance. the Bdard will'sustah the appellant's removal, even if 
the agency neglected to provide the appellantwith an oppor
tunity for rehabilitation.16 

I 1 I 1 1 : \  

The Wilber codrt&hclukd that the Rehablliktion Act 
I ' 
ldoes not prohibit an employer 
when the b&is for the remotial i s '  r 

rhthkr than a handicap t o  whic i 

13Wilber v. Depanment 2(1989). , 

, 

1 1  

1438 M.S.P.R. 135 (1988). 

ISThe Posral Sewice demoted Hougensafterhe pointed and fired a pistol at 
his claim of handicapdiscrimination based cm his alcohohm. Id.ao150-51. I 

*6ld.at 143. 

1753 M.S.PR. 581 (1992). 

191d.at 584. 

mid. at 583-84. 

2153 M.S.P.R.569 (1992). 

UId.at 571. 

44 



must take to exercise an appellateright if the agency wishes to 
preclude possible judicial review of the discrimination com
plaint months-or even years-after the complaint's adminis

r' 
trative dispositioa. 

The forum hwhich a federal employee may seek review of 
the final MSPB decision in an adverse employment actionwill 
depend on whether the employee raised allegations of unlaw
ful discrimination in his or her initial MSPB appeal. If the 
employee has not alleged that the appealed employpent action 
was motivated by unlawful discrimination, the erqployw may 
seek review of the final decision only before the United States 
Court of Appeals for the Federal Circuits On the other hand, 
if the employee has alleged that the adverse employment 
action was motivated by unlawful discrimination-presenting 
what commonly is called a mixed-case complaint-the proper 
forum for judicial review is a federal districtcour~a 

., 
husuant to federal law, a plaintiff must file a mix 

complaint in district court "within [thirty] days after the date 
the individual filing the case received notice of the judicially 
reviewable action.'* In Lee v. Sullivan,* the District Court 
for the NorthernDistrict of California held that this thirty-day 
filing requirementdoes not begin to run until the complainant 
receives correct notice of his or her right to'sue. In Lee, the 

n5 U.S.C. 0 7703(b)(1) (1988). 

/". %Id.0 7703(b)(2). 

e .Zld. 

' u7gl F.Sup. 921 (N.D.CaL 1992). 

nSec b t i v a  v, Department of l e  Interior, 53 M.S.PR 178 (Im)(tsble dispc 
12.1992). 

agency mistakenly advised the complainant to pursue her 
mixedcase appeal in circuit court. Because the agency never 
corrected this error, the district court held that the filing 
requirement had been tolled indefinitely. 

To ensure administrative and judicial finality. a labor coun
selor must ascertain whether a complainant has received 
accurate appellate advice. If,the agency has advised the com
plainant erroneously, the adminishativecase should be reopened 
to ensure that the agency cal~ectlynotifies the complainant of 
h i s  or her appellate rights and ob1igations.n 

e, "It ain't over 
' t i l  it's over." They should review decisions fkom third p w  
adjudicators for procedural errors on appellate advice even 
when these decisions favor the complainant. 

Share This Information 

Besuretopassthese d EmploykentLaw Notesto the 
rest of the labar-management team. Share this information with 
your civilian personnel officer and 
opportunity officer. , 

, I  

I I 

, 

92 Fed.FritSys. Rep. (LRP) 5186 (Mar. 

nsibhity Notes I 

OTJAG Sta of Conduct OBCe 

I .Etbi ing vehicles fo en,  regaidless of their levels of 
Ai I , experience, as difficult issues ,of professional

6 The following case summaries, which desc e appli- discretion. To stress education and to protect privacy, neither 
cation of the Army's Rules of Profes duct for the identities of the offices, nor the names of the subjects will 

actual 'professional responsi 
as precedents for future c 

'Dw'T OF ARMY. PAM.27-26. RULESOF P R O ~ S I O N A L  mR LAWYEWCONDUCT (31 Dec. 1987) (herdnatterD A  Pmn. 27-26]., 
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i 

Prohibited Transactions) 

Sprevioaly :served ~ Z an Army &rialcounsel, I 

against whom he earlier had obtained an . .  us co 
1 7 . a , 

In 1976, an Army trial counsel (TC) successfully prose
'duted a soldier kharged with premeditated murder.' The sol
'dier Received a life'sentence.' In 1977, the Army Court of 
; M i l i e .  Reiiew-ordered a new trial because a key witness 
against the soldier had confessed to committing the murder. 
In 1978, the TC. thoroughly convinced of the soldier's 
innocence, devoted himself to coordinating deferment of the 
soldier's confinement at Fort Leavenworth while the con
vening authority dismissed all charges against the soldier. 

Both the innocent soldier and the TC left the Army. Years 
later, when the innocent veteran could find no one who could 
help him obtain a certificate of innocence? he turned to the 
former TC. The veteran informed the attorney that he wanted 
to clear his name, but did not intend to seek monetary dam

y L  - . ~ *  ages f;om the gov&meni. The aaorney agreed to represent 
the veteran pro bono. 

I l i  The attorney appeared before the Army Court of Military 
Review to .file a petition for a certificate of innocence. The 
Anny c o d  responded by ordering the attorney to show cause 
why he should not be required to withdraw his appearance. It 
noted pointedly that 18 U.S.C. 8 207 (1988)3 forbids an indi
'vidual who participated in a particular matter while employed 
by the government (from switching sides and representing 
hother party in the same matter! 

Stating thar he had not been aware of th 
tions, the attorney moved to withdraw the veteran's petition.
He also reminded that court that he Tmly had revealed his 
role in the veteran's court-martial, emphasized that he had 
'taken the veteran's case pro.bono, and defended his represen

tice. 

The A'my court dismissed the petition, then asked the 
Executive, Office of The Judge Advocate General (OTJAG). 
to'determine whether the attorney had vidlated 18 U.S.C. 8 
207 or any Army ethical rules. The attorney aiked h a  Erem
tive whether the attorney could let the veteran ie 
notes from the 1976 court-martial. . 

After studying the petition and allied papers, atforneys at 
OTJAG decided that the former TC had violated section207. 
They concluded, however, that because the attorney had 
accepted the case pro bono, the Army did not have to notify 
the Department of Justice (DOJ) or the Office of Government 
Ethics (OGE) of the attorney's violation of the 

fl 

The investigating attorneys also found that er TC 
had committed several ethical violations. In particular, they 
noted that the attorney (1) had used infomation relating to his 
representation of a client to the client's disadvantage without 

1 first obtaining the client's informed consent$ (2) had 
obtain a former client's consent before representing 

2A person who sues the United States to rrcOver damages for unjusl conviction and imprisonment must prove that he or she "did not commit my of the acts [with 
which he or she was] charged or [hat] his [or her] acts ...in connection with such charge constituted no offense. ,.and hat he [or she] did not by misconduct or 
neglect bring about [the wrongful] prosecution.'' 28 U.S.C.9 2513 (1988); cf. id. 4 1495 (empowering the Court of Claims "tonznderjudgment u p  m y  claim for 
damages by any person unjustly convicted of an offense against the United States and imprisoned"). A plaintiff can satisfy l h i s  burden of proof d y  by showing 
that the court h a t  overturned his or her conviction has ced ied  the "requisite facts" set forth in section 2513(a). See id. 5 2513(b); see ulso Forrest v. United States, 
3 MJ. 173 (C.M.A. 1977) (only h e  truly innocent may be accorded relief). 

3 18 U.S.C.5 207(a)(l) (1988). See generally. Annotation. Limitafion, Under 18 USCS 0 207, on parlicipafwn of Former Federal Government Officers and 
Employees in ProceedingsInvolving Federal Govkrnmeht. 71 A. tR.  b.360 (1985). 

4But see, cg., U.S.Office of Gw't Ethics.Informal Mvkoty kfler 86x13 in THE INRlRMAL AOV~SORYLB17BRS AND MEMORANDA AND FORMALOPINIONSOpTHR 
OPFICFIUNTIED S T A ~  OF GOVER"T Enacs (1989) (an individual's work as a gwemment employee on a request for proposals was not he "same particular 

matte? as a bid he entered as a private party after leaving government service). 
AGA 1970/4815.25 Mar. 1971. as digesfed 
to choose civilian counsel, if a trial defense 

207 (1988)). Paragraph 5 - 4  of AR 600-50 provides, 'On receipt of information regarding a possibleviolation of 18 USC 207 [dc]...and derdetnmining that h e  
information appears substantiated, "'JAG. .,will provide auch information to the Army General Counsel [who will] forward i t  to the Director. OGE. a d  to the 
Criminal Division,DOJ." - .  

6DA PAM.27-26. supra n a e  1. d e  1.8 a b  , I " , I ," ' ' i  
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client in a substantially related matter;7 (3) had used informa
tion relating to his representation of a former client to the 
disadvantage of the former client;* and (4) had represented a 
private client in connection With a matter in,which he previ
ously had participated personally,as a public officer.9 They
also found that the former TC violated Army Regulation (AR) 
600-50, which permanently prohibits a fonner officer from 
representing any party by "appear[ing] before or . . .com
municat[ing] with the [glovernment in connection with any 
matter involving specific parties" in which the officer partici
pated personally and substantially on the government's 
behalf.10 The investigators, however, suggested that the attor
ney's obvious good intentions mitigated his ethical violations" 

The investigators decided without hesitation that the f m e r  
TC could share with the veteran the trial notes and other work 
product that the attorney compiled during the 1976 court
martial. They noted that a TC is not only an advocate, but 6 

also an officer of the court, charged with ensuring that justice 
is done. Significantly, Army Rule of Professional Conduct 
3.8 requires a TC to disclose promptly to the defense any 
evidence or information of which he or she i s  aware that tends 
to negate the guilt of the accused. Moreover, 18 U.S.C. 0 
207(h) specifically authorizes a former government official to 
testify and make statements. In the instant case, the investi
gators concluded that the federal statute barred the attorney 
only from representing the innocent veteran. 

% < 

The Executive, OTJAG, advised the attorney to stop repre
senting the veteran in proceedings arising from the veteran's 
court-martial conviction, warning the attorney that this 
representation violated 18 U.S.C. 0 207. AR 600-50, and 
Army Rule of Professional Conduct 1.11. The Executive also 
authorized the attorney to share"workproduct notes and 
testimony with the innocent veteran. Mr. Eveland. 

Army Rule 3.4 
(Fairness IO Opposing Party and Counsel) 

ArmyRule3.8 ' 
(SpecialResponsibilities of a Trial Counsel) 

Army Rule 8.4 
(Misconduc 

An Amy TC who isolated rebuttal ivitnesses 
and directed them not to' discuss their 

71d.,rule 1.9. 

9Id.,d e  1.11. 

losee AR 600-50. supra note 5. para.5-3b(l)(a). 

- '*Whether discipline should be imposed for an ethical violation 

testimonies .with the defense made u 
judgmental error in trial strategy, but did 
not commit an ethical violation. 

.At an officer's court-martial for larceny and forgery, the 
military judge ruled that the TC committed an ethical viola
tion by insuucting two fingerprint experts who were to testify 
as rebuttal witnesses to conceal themselves h m  the defense 
and tb avoid disclosing their conclusidns to the defense corn
sel. The judge opined that the TC actually did not intend to 
suppress evidence, but wanted simply to delay the disclosure 
of that evidence until a reciprocal discovery rule was trig
gered. Nevertheless, the judge concluded that the TC had 
acted improperly, observing that the subjective nature of 
certain expert analyses prompts heightened Sixth Amend
ment concems.l2 

l%eTC agreed not to dlthe two expert wimesses on rebud. 
Accordingly, when the accused appealed his convictions, the 
Army Court of Military Review declined to dismiss the 
charges for prosecutorial misconduct, holding that the accused 
had suffered no material prejudice. The convicted officer then 
complained to OTJAG. In response, OTJAG asked the TC's 
supervisory judge advocate (JA) to appoint a preliminary 
screening official (PSO) to inquire into the ethical aspects of 
the case. 

The PSO first concluded that, because the defense had filed 
no formal discovery request, the Government had not been 
obliged to disclose the reports of the two fingerprint experts. 
After considering the TC's analysis of his actions, the PSO 
disputed the ruling of the military judge. Concluding that the 

.TC had intended only to force mumal discovery, the PSO 
found that the TChad committed no ethical violations. 

The PSO,however, advised the supervisory JA to warn the 
attorneys in the Tc's military justice office not to rely auto
matically on technical discovery rules. He remarked that such 
reliance'can create the appearance of ethical impropriety, as 
well as unnecessary gamesmanship,pretrial motions,and delays. 
The Army Rules of Professional Conduct prohibit a lawyer 
' from unlawfully obstructing another party's access to evi
dence13 or engaging in conduct that seriously interferes with 
the administration of justice.14 Prosecutors,inparticular. have 

isclose evidence. A TC must ensure that an 

cirwnswas,including h e  and rcrimsnesr of the 
violation and any extenuating faam. See DA PAM.26-27. supra note 1, s a p ,  at 2. 

Wnited Slates v. Broadnax. 23 MJ. 385'. 393 (C.M.A: 1987). 

13DA PAM.27-26.srcpra note 1, rule 3.4. 

14ld.,rule 8.4. 
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accused receives procedural justice15 and must comply in 
good faith with discoveIj.@ocedures.16 e 

“ Satisfied that’th 

Law (MAG&) Closeli the case with a lettkr reminding the 
TC’s staff judge advocate)(SJA) that. although the Gov
‘ernment had acted in good fdth:in the instant case, hiding 
witnessed and instructing them not to discuSs their potential 

‘testimonieswith the defend’counsel were actions that were 
‘ bound to raise ethical and ippellate issues.17 Accordingly, the 
:AJAG/h& asked theSJA to ensure that his counsel fully 
understood the importance of analyzing ethical and appellate 
confidfkations when selectingtrial tactics. Mr. Eveland. 

I 

i 

I 

-


-


,-

Reserve Affairs Items 

Judge Advocate 
I 


r 1 

* The Commandant, The Jddge Advocate‘General’s School, 
has announced that two student quotas in the 42d Judge Advo

cate Officer Graduate Course have been set aside for Reserve 

Component’judgeadvocates. The forty-two-week, graduate

level course wilt& taught at The Judge Advocate General’s 

School in  Charlottesville, Virginia from 2 August 1993 to 13 

May 1994. Successful graduates will be awarded the degree 

of Master of Laws in Military Law. Any Reserve Component 

Judge Advocate General’s Corps (JAGC) captain or major 

who will have at least four years of JAGC experience by 2 

August 1993 is eligible to apply for a.quota: An officer who 

has completed the Judge Advocate Officer 

however. may nor apply to attend the resi 

application packet must include the following materials: 


1. Personal data: The applicant’s full name (including the 
applicant’s preferred name if other than first name), grade, 
date of rank, age, address, and telephone number (business, 
fax, and home). 

2. Military experience: A chronological list of the appli
cant’s Reserve Component and active duty assignments. 

, .  

3. Awards and decorations: A list of the applicant’s awards 
and decorations. 

4. Military and civilian education: A list of the schools the 
applicant has attended and the degrees the applicant has ob-

I * I 

t
Reserve Algairs Department, 
GSA 

1 , I 

hined. along with &latestof completion for each course of 
instruction and any honors the applicant has received.? The 
applicant also must include his or her law school trans 

I .  

5. Civilian experience: The licant should include a 
resume describing his or her legal experience. 

6. Statement of purpose: In one or two paragraphs, the 
applicant should state why he or she wants to attend the 
resident graduate coursk. 

7. Letter of recommendation: 

a. If the applicant is assigned to a United States m y  
Reserve (USAR),Troop,Program Unit, he or she should in
clude a letter of &ommendation from his or her military law 
center commandkr br’staffjudge advocate. 

- - .  
b. If the applicant is a member of the Army National 

Guard(AFWG) he or she should includea letter of recommen
dation from his or her staffjudge advocate. !. 

c. If the applicant is a USAR individual mobilization 
augmentee (IMA),he or she should include a letter of recom
mendation from his or her staff judge advocate or proponent, 

1 ( L I ! I 

8. Department of &my Form 1058 (for USAR applicants) 
or National Guard Bureau Form 64 (for ARNG applicants): 
The applicant must fill out the apprdpriate form and include it 
in the application packet. 
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Each applicant should forward his or her packet through 
appropriate channels,as described below: 

1. If assigned to the ARNG, the applicant should forward 
the packet through the state chain of command to ARNG 
Operating Activity Center, ATIN NGB-ARO-ME, Building 
E6814. Edgewood Area, Aberdeen ProvingiGround, MD 
21010-5420. 

2. If assigned to a USAR Troop Program Unit in the 
continental United States, the applicant should forward the 
packet through thechain of command of his or her Major United 
States Army Reserve Command to Commander,ARPERCEN, 
AT": DARP-OPS-JA, St. Louis, MO 63132-5200 

3. If assigned to a USAR Conwl Group (UIAIReinforce 
ment) the applicant should send the packet to Commander, 
ARPERCEN, ATIN DARP-OPS-JA. St. Louis, MO 63132
5200. 

An application will not be considered unless it is received 
at the appropriate address not later than 15 December 1992. 

Individuals selected to attend the course will be notified on 
or about 1 February 1993. An officer selected for attendance 
at the graduate c o m e  must be funded by the Army Reserve 
Personnel Center, the ARNG of his or her home state, or the 
Active Guard Reserve Management Directorate. 

The Judge Advocate General's 
Continuing Legal Education 

(On-Site) Training 

This note discloses the training sites, dates, subjects, and 
local action officers for The Judge Advocate General's Con
timing Legal Education (On-Site) Training Program for 
academic year 1993. The Judge Advocate General has di
rected that all judge advocates assigned to USAR Judge 
Advocate General Service Organizations (JAGSOs) or to the 
judge advocate sections of USAR TPUs shall attend on-site 
training sessions conducted in their geographic areas.' More

over, all other judge advocates-that is. judge advocates serv
ing on active duty or in the USAR, National Guard, or other 
services"ce strongly encouraged to attend local training 
sessions. The On-Site Training 'Program, which features 
instructors from The Judge Advocate General's School, has 
been approved for continuing legal education (CLE)credit in 
all states. Many on-site sessions also feature instruction by 
judge advocates of other se.rvices ,and distinguished civilian 
attorneys. 

An action officer must coordinate with all local Reserve 
Component units to which judge advocates are assigned and 
must invite judge advocates on nearby active duty Army 
installations to attend on-site training. An action officer also 
must notify members of the Individual Ready Reserve (IRR)
that on-site training will occur in their geographicalareas.* 

Whenever possible, an action officer will arrange to provide 
legal specialist and noncommissioned officer ( N O )  training 
and court repom training concurrently with on-site training. 
In the past, active duty and Reserve Component judge advo
cates and NCOs, as well as instructors from the Army legal 
clerk's school at Fort Jackson, have conducted enlisted train
ing programs. A model training plan for enlisted soldier on
site instruction has been distributed to assist in planning and 
conducting this training. 

Commanders of JAGS0 detachments and the SJAs of 
Reserve Component P U S  must e n s m  that their unit training 
schedules reflect on-site training. Attendance may be slated 
as regularly scheduled training, as equivalent training, or on 
man-day spaces. On-site training takes priority over provid
ing mutual support to active component military installations. 

Questions concerhing the On-Site Training Program should 
be directed to the appropriate Idaction officer. Any prob
lem that an action officer or a unit commander cannot resolve 
should be directed to Major Mark Sposato, Chief, Unit Train
ing and Liaison Office, Guard and Reserve Affairs Depart
ment, Office of The Judge Advocate General, Charloaesville, 
VA 22903-1781 (telephone(804) 972-6380). 

ZLimited funding from ARF'ERCEN may be available for an IRR member to attend on-aite t&g in active duty for training (AD") I tatus.  An JRR member 
should submit an application for ADT status eight to l ~ l lweeks before the icheduled an-aile session to Canmander, ARPERCEN.A m DARP-OPS-JA (LTC 
Carazza).97M) Page Boulevard. SL Louis. MO 63132-5260. Members of h e malso may atlend on-site lraining for retiranent pint  credits. See generafly DEP'T 
OF REG. 140-185. ARMY Rl!S?RVE: -(I AND POWr -ITS AND UEm h V E L  sl"Ul'li A ~ W G  m R D S  (15 sept.1979). 

The Judge Advocate General's School 

Continuing Legal Education (On-Site) Training for Academic Year 1993 


17-18 at.92 	 Minneapolis,h4N ACGO LTCRandel I. Bichler 
214th MLC RC GO BG Morrison 760 Seventh S t  SW 
Thunderbird Motor Hotel crim Law MAJO'Hare Wells, MN 56097 
Bloomington. MN 55431 Int'l Law LCDR Rolph (507) 553-5021 

GRA Rep COLCurtis 
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I 

LTC Robert C. Gerhard 
’ 619 Curtis Rd. ’ I 

I Glenside. PA 19038 

Willow Grove, PA 19090 GRA Rep Dr. Foley 
I ’ . ” 

14-15 NOV92 New York, NY s , LTC John Greene 
77th ARCOM & 4th MLC RCGO. ‘ I  BGMomsaNOL 437 73d St. 
‘FordhamLaw School t , J Lassart I ‘ Brooklyn,NY 11209 I 

New York, NY 10023 Int’l Law MAJ Hudson ’ (212) 264-0656 
. Contract 

I Law MAJ Tomanelli.. I I ;  ’~ 
GRA Re COLcUrtis ! * ,  I t . . . .  , . .. ,>*’. . , . I , 1 f I ,  

20-22 NOV92 AC GO CPT William Hintze 
I I 9OthARCOM RC GO COL Lassart HQ, 90th ARCOM 

Sheraton Fiesta Hotel Ad&Civ 1 1920 Harry Wurzbqch 
San Antonio, TX 78216 ~ Law I omodeca Hwy. 

, Contract 

8-10Jan 93 Long Beach, CA 
3 178thMLC 

Bollard 
Long Beach,CA 90815 i Int’l Law 2010 Main St. 

’ % GRARep Suite 400 
4 Irvine, CA 92714 

I (714) 752-1455 

I 23-24 Jan 93 ~ FonSheridan,IL AC GO LTC Timothy Hyland 
’ , ’  96th JAG Det. RC GO Bldg. 82 

Int’l Law MAJ Myhre $ort Sheridan, IL 
MAJ OHare iioo37 

’ r . (708) 9d-3821 
‘ 1 

130-31 Jan 93 ’ I Seattle, WA 
6th MLC 
University of Washington Int’l Law MAJ Warner 
Law School Contract Seattle,WA 98199 
Seattle, WA 78205 a Law LTCDorsey i (206) 281-3002 

GRA Rep MAJ Menk 
I ‘ 7 , 

5-7 Feb 93 I NewOrleans,LA AC GO 
2dMLCLAARNG 	 RC GO HQ, STARC 

Ad & Civ AGO Bldg., Rm.212 
Law MAJ McFetridge Jackson Barracks 
Ad & Civ New Orleans,LA 70146-
Law MAJ Pearson 0330 
GRA Rep r L’rC Hamilton (504) 278-6228 

i ~ DSN 485-6228 

27-28 Feb 93 ’ Sdt Lake City, UT ’ AC GO- Mklh i e  Jones ’ 
87th MLC RC GO COL Lassart 87th MLC, Bldg. 100, n
HQ, Utah National Guard crim Law MAJ Wilkins Douglas AFRC 
12953 S. MinutemanDrive Ad & Civ I , SaltLakeCity,UT 
Draper, Utah 84020 Law (801) 363-7900 

GRA Rep MAJ Menk 
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27-28 Feb 93 ,Denver,CO 

r" 120th JAG Det 

6-7Mi~93  	 Columbia,SC 
120th ARCOM 
University of South 
Carolina Law School 
Columbia, SC 29208 

13-14 Mar 93 	 Washington, D.C. 
10th MLC 
NWC (Arnold Auditorium) 
Fort McNair 
Washington, D.C. 20319 

29-21 Mar 93 	 Burlington. MA 
94th ARCOM 
Days Inn 
Burlington,MA 01803 

27-28 Mar 93 	 Fort Wayne, IN 
123d ARCOM 
Marriott Hotel 
Fort Wayne, IN 468 18 

$ 

3-4 Apr 93 San Francisco, CA 

AC GO 

RC GO BG Momson 

Crim Law MAJ Wilkins 

Ad & Civ 

Law MAJ Connor 

GRA Rep MAJ sposato 


AC GO 

RC GO COL Lassart 

Crim Law MAJ Hunter 

Ad & Civ 

Law MAJ Ernswiler 

GRA Rep LTC Hamilton 


AC GO 

RC GO COL Lassart 

Int'l Law MAJ Johnson 

Contract 

Law MAJ Melvin 

GRA Rep MAJ sposato 


AC GO 

RC GO BG Momson 

Int'l Law MAJ Warner 

Contract 

Law MAJ Killham 

GRA Rep Dr. Foley 


AC GO 

RC GO COL Lassart 

Ad & Civ 

Law MAT Peterson 

Crim Law MAJ Burrell 

GRA Rep LTC Hamilton 


I 

LTCPatrick Buckingham 

730 N. Weber 

Suite 101 


c 	 Colorado Springs, CO 
80903 
(803) 733-2878 

MAJ Robert H. Uehling 
209 South SpringsRd. 
Columbia, SC 29226 
(803) 733-2878 

CFT Jordan E. 
Tannenbaum 
4122 Nornis Drive 
Fairfax, VA 22032 
(703) 687-1023 

COL Gerald DAvolio 
SJA, HQ, 94th ARCOM 
A m  AFKA-ACC-JA 
AFRC, Bldg. 1607 
Hanscom AFB, MA01731 
(617) 5234860 

MAJ Byron N. Miller 
200Tyne Rd. 

, Louisville, KY 40207 
(502) 587-3400 

COL David Schreck 
50 Westwood Drive 
Kentfield, CA 94904 
(415) 557-3030 

John J. Copelan, 
Jr. 
Broward Co Attorney's 
Office 
115 South Andrews A$e. 
Suite 423 

, 	 Fort Lauderdale. FL 33301 
(305) 57-7600 

MAJ Robert Mast 
102d ARCOM 
' A m .  AFRC-AMO-JA 
4301 GoodfellowRd. 
S t  Louis, MO 63120 

I (314) 263-3153/3319 

~ ACGO , 
5th MLC RCGO ' COL Cullen 
6th Army Conference Rm, Crim Law MAJ Borch 

1 Bldg. 35 Int'l Law MAJ Johnson 
I Presidio of GRA Rep COL Curtis 

SanFrancisco, CA 94129 

17-18 Apr 93 Fort Lauderdale, FL AC GO 
174th MLC 	 RC GO COL Cullen 

Ad & Civ 
Law MAJ Bowman 
Contract 
Law MAJ Cameron 
GRA Rep Dr. Foley 

30 AF-2 May 93 	 S t  Louis,MO AC GO 
1026 ARCOM RC GO COL Lassart 
SheratonWest Port Plaza Int'l Law MAJ Hudson 

P S t  Louis,MO 63146 	 Int'l Law MAJ Johnson 
GRA Rep MAJ sposato 
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-
DATE 
15-16May 93 	 Columbus, OH 

OH ARNGB3d ARCOM 
Defense Construction' 
Supply Center 

21-23 May 93 	 Gulf Shores, AL 
121st ARCOWALARNG 

1. Resident Course Quotas 

9AR 

ACGO v ' LTC Thomas G. 
RC GO BG Momson 

Crini Law CPT Jacobson 

Ad & Civ 

Law MAJ Hancock 

GRA Rep MAJ Menk 


AC GO 

RC GO COL c 

Ad & Civ 

Law MAJ Hostetter 


I Crim Law, MAJ Hudson 
GRA Rep Mkl Menk 

" CLENews 

Schumacher 
762 Woodview Drive 
Edgewood, KY 
(606)341-2862 

MAJDanaH.Wendt 
121st ARCOM 
255 W. Oxmoor Rd. 

r' 

' 

Birmingham, AL 35209

6383 

(205) 940-9304 


5-9 October: TJAG's Annual CLEWorkshop (=-JAG). c. 
i { 

Attendance At resident CLE courses at ,TheJudge Advocate 
General's School (TJAGSA) is restricted to those who have 
been allocated student quotas. Quotas for 'TIAGSA CLE 
courses are managed by the Army Training Requirements and 
Resources System (ATRRS), the Army-wide automated quota L 

management system. The ATRRS school code for TJAGSA 
is 181. If you do not have a confirmed quota in ATRRS, 
you do not have a qbota for a TJAGSACLE course. , 

Active duty service memFrs must obtain quotris through their , 
directorates of training, or through equivalent agencies. 
Reservists must obtain quotas through their unit training 
offices or, if they are nonunit reservists, through AFWERCEN, 
ATTN: DARP-OPS-JA7.9700Page Boulevard, St. Louis, MO , 
63132-5200. Army National Guard personnel request quotas 
through their unit training offices. To verify a quota, ask your 
training office to provide you with a screen print of the 
ATRRS R1 screen showing by-name reservations. 8 

2. 	TJAGSA CLE Course Schedule 
! 

I 

1 ' 

tive Law 
CLE (5F-F24E). ' 1 

13-16 October: 1992 USAREUR Criminal Law CLE (5F-
F35E). 

e 13 October-18 December: 129th Basic Course (5-27-C20). 

19-23 October: 114th Senior Officers' Legal Orientation 

26-30 October: 31st Legal Assistance Course (5F-F23). 

52d Law OFWS Workshop (5F-F42). 

2-6 November: ,lothFederalLitigation Course (5F-F29). ~ 

2-6 November: 29th CrimiMl Trial Advocacy Course (5F-
F32). 

I 

16-20November: 35th Fiscal Law Course (5F-F12). 

30 November-1 December: 1st Basic Procurement Course 
(5F-F36). 

30 November4 Decembe 
WF47). J i 

P 

. 
7-11 December: 42d Federal Labor Relations Course (5F

14-18 September: 9th Contract Claims, Litigation, and n 2 ) -
Remedies Course (5F-Fl3). 
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1993 

4-6 January: 1993 USAREUR TZKCLE (5F-F28E). 

4-8 January: 115th Senior 9fficers’ Legal Orientation (5F-
Fl). 

6-9 January: 1993 USAREUR LegalAssistance CLE (5F-
F23E). 

11-15 January: 1993 Government Co 
posium (5F-F11). 

11-15 January: 1993 MACOM T ~ xCLE (5F-F28P). 

19 January-26 March: 130th Basic Coprse (5-27�20). 

1-5 February: 30th Criminal Trial Adv&cy Course (9-
F32). I 

1-5 Februwi 1993 USAREUR Contract Law CLE (5F-
F15E). 

8-12 February: 116th Senior Officers’ Legal Orientation 
(5F-Fl) . 

22 February-5 March: 130th Contract Attorneys’ Course 
(5F-Fl0). 

f l  8-12 March: 32d Legal Assistance Course (9523) .  

15-19 March: 53dLaw of WarWorkshop (5F-F42). 

22-26 March: 17th Administrative Law for Military 
Installations Course (5F-F24). 

29 March-2 April: 5th Installation Contracting Course (5F-
F18). 

5-9 April: 4th Law for Legal NCOs Course (512-71D/E/
;lono>. 

12-16 April: 117th Senior Officers’ Legal Orientation (5F-
Fl). 

12-16 April: 15th OperationalLaw Seminar (5F-F47). 

20-23 April: Reserve Component Judge Advocate Annual 
CLE Workshop (5F-F56). 

I 

26 April-7 May: 131st Contract Attorneys’ Course (5F-
F10). 

17-21 May: 36th Fiscal Law Course (5F-F12). 

17 May4 June: 36th Military Judges’ Course (5F-F33).
! 

18-21 May: 1993 USAREUR Operational Law CLE (5F-
F47E). 

24-28 May: 43d Feded Labor Relations Course (5F-F22). 

7-11 June: 118th Senior Officers’Legal Orientation (5F-Fl). 

7-11 June: 23d Staff Judge Advocate Course (5F-F52). 

14-25 June: JAOAC, Phase I1 (5F-FS8). 

14-25 June: JA7T Team Training (5F-F57). 

14-18 June: 4th LegalAdministrators’ Course (7A-550Al). 

14-16 July: 24th Methods of Instruction Course (5F-F70). 

19 July-24 September: 131st Basic Course (5-27-C20). 

19-30 July: 132d Contract Attorneys’ Course (9-F10). 

2 August 1993-13 May 1994: 426 Graduate CO- (5-27-
C22). 

2-6 August: 54th Law of WarWorkshop (5F-F42). 

9-13 August: 17th Criminal Law New Developments 
C o m e  (WF35). 

16-20 August: 4th Senior Legal NCO Management Course 
(512-71D/E/40/50). 

23-27 August: 119th Senior Officers’ Legal Orientation 
(5F-Fl). 

30 August-3 September: 16th’Operational Law Seminar 
(5F-F47), 

20-24 September: I 10th Contract Claims, Litigation, and 
Remedies Course (5F-F13). 

1 

3. Civilian Sponsored CLE Courses 

November 1992 

24 :  ESI, Just-in-Time and Systems C 
ton, D.C. 

2-6: GWU, Cost-ReimbursementContacting, Washington, 
D.C. 


3-6  ESI, Negotiation Strategies and Techniques, Washing
ton, D.C. 

5: ABICLE. Evidence, Dothan, AL. 

5: ABICLE, Evidence, Sheffield, AL. . ’  

6: NYSBA,Update ‘92,New York, NY. 
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6: 'ABICLE.Criminal,Birmingham, AL. 

6-7: LSU, 22nd Annual Estate Planning Seminar, Baton 
Rouge, LA. 

9: ESI. Contract Accounting Systems for Small Busi
nesses, Washington, D.C. 

9: Government Contract Compliance: Practical Strategies 
for Success, Washington, D.C. 

10-13: ESI, Small Purchases, Washington, D.C. 

1C-13: ESI, Specificationsfor ADPD (FIP) Hardware and 
Software, Washington, D.C. 

12  ABICLE. Damages, Birmingham, AL. 

I 2  ABICLE, Basics of Bankruptcy, Birmingham,AL. 

12-13: SLF, Patent Law Institute, Dallas, TX. 

13: ABICLE, Bankruptcy,Birmingham, AL. 
i 

13: ABICLE, Damages, Montgomery,AL. 

14-20: AAJE, Negligence Litigation, Los Angeles, CA. 

15-17: NCJFC, Restorative Justice for Juvenile Sex 
*Offenders,Reno, NV. 

16-18: LRP. Workers' Compensation, Chicago, L. 

16-20: ESI, Federal Contracting Basics, Denver, CO. 

16-20: GWU, Construction Contracting, Washington, D.C. 

17-18: NYSBA, Basic Trial of a Civil Lawsuit, Various 
Locations, NY. 

17-20: ESI, Strategic Purchasing, Washington, D.C. 

17-20: ESI, Contract Accounting and Financial Manage
ment, Washington, D.C. 

18-19: SLF, Planning, Zoning, & Eminent Domain Insti
tute, Dallas, TX. 

30-December 4: ESI.OperatingPractices in Contract Admini
stration, Vienna, VA. 

For further information on civilian comes, please contact 
the institution offering the course. The addresses are listed 
below. 

AAJE 	 American Academy of Judicial Education, 1613 
15th Street, Suite C, Tuscaloosa, AL 35404. 
(205) 391-9055. I 

ABA: 

ABICB 

AICLE: 

AKBA: 

ALIABA 

ASLM. 

BNA 

1 

CCEB: 
1 

CHBA 

CLEC 

CLESN: 

CLEW 

EEI: 


ESI: 

FB: 


F B A  

Fp: 


GICLE: 

GII: 


American Bar Association, 750 N. Lake Shore 
Drive, Chicago, IL 60611. (312) 988-6200. 
Alabama Bar Institute for Continuing Legal 
Education, P.O. Box 
35487-0384. (205) 348 
Arkansas Institute for CLE. 400 W. Markham, 
Little Rock, AFt 72201, (501) 375-3957. 
Alaska Bar Association, P.O. Box 100279, 
Anchorage, AK 99510. (907) 272-7469. 
American Law InstituteLAmerican Bar Asso
ciation Committee on Continuing Professional 
Education, 4025 Chestnut Street. Philadelphia, PA 
19104. (800) CLE-NEWS; (215) 243-1600. 
American Society of Law and Medicine, Boston 
University School of Law, 765 Commonwealth 
Avenue,Boston, MA 02215. (617) 262-4990. 
The Bureau of National Affairs, Inc., 1231 25th 
Street N.W., Washington, D.C. 20037. (800) 424
9890 (conferences); (202) 452-4420 (confer
ences); (800) 372-1033; (202) 258-9401. 
Continuing Education of the Bar, University of 
California Extension, 2300 Shattuck Avenue, 
Berkeley, CA 94704. (415) 642-0223; (213) 825
5301. 
Chicago Bar Association, CLE. 29 S. LaSalle 
Street, Suite 1040, Chicago, IL60603. (312) 782
7348. 
Continuing Legal Education in Colorado, Inc.. 
1900 Grant Street, Suite 900, Denver, CO 80203. 
(303) 860-0608. 
CLE Satellite Network, 920 Spring Street, Spring
field,IL62704. (217) 525-0744; (800) 521-8662. 
Continuing Legal Education for Wisconsin, 905 
University Avenue, Suite 309, Madison, WI 
53715. (608) 262-3588. 
Executive Enterprises, Inc., 22 W. 21st Street, 
New York. NY 10010-6904. (800) 332-1105. 
Educational Services Institute, 520 1 Leesburg 
Pike, Suite 600, Falls Church, VA 22041-3203. 

j

(703) 379-2900. 
Florida Bar, 650 Apalachee Parkway, Tallahassee, 
FL 32399-2300. (904) 222-5286. 
Federal Bar Association, 1815 H Street N.W., 
Suite 408, Washington, D.C. 20006-3697. (202)
638-0252. 
Federal Publications, 1120-20th Street N.W., 
Washington, D.C. 20036. (202)337-7000. 
The Institute of Continuing Legal Education in 
Georgia, P.O. Box 1885,. Athens, GA 30603. 
(404) 542-2522. 
Government Institutes, Inc., 966 Hungerford -
Drive, Suite 24, Rockville, MD 20850. (301) 
25 1-9250. 
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GULC: Georgetown University Law Center, ,CLE*Divi- NCBF . North Carolina Bar Foundation, 1312 Annapolis 
sion, 777 N. Capitol Street, N.E., Suite 405, Drive, P.O.Box 12806, Raleigh, NC 27605. 
Washington, D.C. 20002. (202) 408-0990. (919) 828-0561. 

f l G W U :  	 Government Contracts Program, The George NCCLE: National Center for Continuing Legal Education, 
Washington University National Law Center, Inc., 431 W.Colfax Avenue, Suite 310, Denver, 
2020 K Street N.W.,Room 2107, Washington, 
D.C. 20052. (202)994-5272. ollege of District Attorneys. Univ 

m a :  Hawaii Institute forCLE,U.H. Richardson School of Houston Law Center, 4800 Calhoun Street, 
of Law, 2515 Dole Smeet, Room 203, Honolulu, Houston, TX 77204-6380. (713) 747-NCDA. 
HI 96822-2369. (808) 948-6551. NCJFC: National Council of Juvenile and Family Court 

ICLEF 	 Indiana CLE Forum,Suite 202.230 E. Ohio Sh-eet, Judges, University of Nevada, PD. Box 8970, 
Indianapolis. IN 46204. (317) 637-9102. Reno, NV 89507. (702) 7844836. 

IICLE: Illinois Institute for CLE, 2395 W.Jefferson +NebraskaCLE. Inc., 635 S. 14th Street, P.O. Box 
Street, Springfield. IL62702. (217) 787-2080. 81809, Lincoln, NE 68501. (402) 4757091. 

JMLS: John Marshall Law School, 315 S. Plymouth NELk National Employment Law Institute, 444 Mag-
Court, Chicago, IL 60604. (312) 427-2737, ext nolia Avenue, Suite 200, Larkspur, CA 94939. 
573. (415) st24-3844. 

KBA 	 Kansas Bar Association, 1200 Harrison Street, NHLA: National Health Lawyers Association, 522 21st 
P.O. BOX1037, To~eka,KS 66601. (913) 234- , Street N.W., Suite 120, Washington. DC 20006. 
5696. (202) 833-1100. 

LEI: 	 Law Education Institute, 5555 N. Port Washing- NIBL Norton Institutes on Bankruptcy Law, P.O.Box 
ton Road, Milwaukee, WI 53217. (414) 961- 2999, 380 Green Street, Gainesville, GA 30505. 
1955. (404) 535-7722. 

LRP: 	 LRP Publications, 421 King Street, P.O.Box NITA: National Institute for Trial Adv-y, 1507 Energy 
1905, Alexandria, VA 22313-1905. (703) 684- Park Drive, S t  Paul. MN 55108. (800) 225-6482; 
0510; (800) 727-1227. ((612) 644-0323 in MNand AK). 

n ~ S ~ A  	Louisiana State Bar Associa NJC; , National Judicial College, Judicial College Build-
Avenue, Suite 600. New Orleans, LA 70112. ing, University of Nevada, Reno, NV 89557. 
(800) 421-5722; (504) 566-1600. (702) 784-6747. 

LSU: Louisiana State University, Cen NJCLE , New Jersey Institute for CLE,One Constitution 
Professional Development. Paul M. Herbert Law Square, New Brunswick, NJ 08901-1500. (201) 
Center, Baton Rouge, LA 70803-1008. (504) 249-5100. 
388-5837. NKU Northern Kentucky Universit 

MBC: Missouri Bar Center, 326 Monroe St., P.O. Box Law, Office of Continuing 
3 119. Jefferson City, MO 65102. (314) 6354128. land H~s.,KY 41076. (606)572-5380. 

MCLE: 	 Massachusetts Continuing Legal Education, Inc., NLADA National LegalAid C Defender Association, 1625 
20 West Street, Boston, MA 02111. (800) 632- K Street N.W., Eighth Floor, Washington, D.C. 
8077; (617) 482-2205. 20006. (202) 452-0620. 

MICE: Institute of Continuing Legal Education, 1020 A New Mexico Trial Lawyers' Association, P.O. 
Greene Street, Ann Arbor, MI 48109-1444. (313) Box 301, Albuquerque, NM 87103. (505 
764-0533: (800) 922-6516. i 6003. 

MICPEL: Maryland Institute for Continuing Professional NPI: National Practice Institute, 330 Second Avenue S., 
Education of Lawyers,Inc., 520 W. Fayette S m t ,  Suite 770, Minneapolis, NM 55401. (612) 338-
Baltimore, MD 21201. (301) 328-6730. 1977, (800) 3 2 8 W .  

MILE: Minnesota Institute of Legal Education, 25 S. NWU:' Northwestern University School of Law,357 E. 
Fifth Street, Minneapolis. MN 55402. (612) 339- Chicago Avenue, Chicago, IL 60611. (312) 908-
MILE. 8932. 

MLI: Medi-Legal Institute, 15301 Ventura Boulevard, NYSBA: New York State Bar Association. One Elk Street, 
Suite 300, Sherman Oaks, CA 91403. (800) 443- 207. (518) 463-3200; (800) gS2
0100. 

~ M S B A  	Maine State Bar Association, 124 State Street, NYUSCE: New York University, School of Continuing mu-
P.O. BOX788, Augusta, ME 04332-0788. (207) * cation, ll W.42d Street, New York, NY 10036., 
622-7523. (212) 580-5200. 
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NYUSL 1 New York University, School of Law, Office of 4. Mandatory Continuing Legal Education Jurisdictions 
' GLE,.llO W.3d Street. Room 207,'New York, 
NY 10012. (212) 598-2756. 
Ohio Legal Center Institute, P,O. Box '1377; .-
Columbus, OH 43216-1377. (614) 487-8585. 31 December annually 

PBI: Pennsylvania BZInstitute, lb4 south Seeet, P.O. 
Box 1027, Harrisburg, PA 17108-1027. ' (800) Arkansas 30 June annually

7; (717) 233-5774. . 0 ,  1 *&ljfom&': 1 February annually
ing Law Institute, 810 Seventh Avenue, Colorado Any time within three-year period

' New York, "Y 10019. (212) 765-5700. . ' 3 1 July biennially
State Bar of Arizona, 363 N. First Avenue, Assigned month every three years
Phoenix, AZ 85003. (602)2524804. 3 1January annually

S B h :  ' State Bar of Montana, P.O.Sox 577, Helena, M 7  ' 
E V third anniVersaryof admission~ 

' 59624-0577 (40s) 442-7660. 
State Bar of Texas, Professional Development 

-. 3 1 December annually 

Program, Capitol Station, P.O.Box 12487, 1 March annually
' Austin, TX 78711. (512) 463-1437. 1 July annually 

South Carolina Bar,Continuing Legal Education, ' Kentucky, 30 June annually 
P.O.Box 608, Columbh, SC 29202-0608. (803) **Louisiana 31January annually 
799-6653. Michigan 31 March annually 

SLF: .' 	 Southwestern Legal Foundation, P.O. Box Minnesota 30 August every third year 
830707, Richardson, TX 75080-0707. (214) 690- **Mississippi 1 August annually 
2377. Missouri 31 July annually 

: 	 South Texas College of Law, 1303 San Ja Monha A 1 March annually
Street, Houston, TX 77002-7006. (713) 659- Nevada 1 March annually
8040. 
Tennessee Bar Association, 3622 West End 

New Meyico 
, 

30 days after completing each CLE 
?program 

L IAvenue, Nashville, TN 37205. (615) 383-7421. rth Carolina 28 February annually 
L: 	 University of Kentucky, College of Law,Officeof ,NorthDakota 31 July annually

CLE, Suite 260, Law Building, Lexington, KY ' 
Every two years by 31 January

405%-0048. (606)257-2922. 15 February annually
UMLC: 	 University of Miami Law Center, P.O. Oregon Anniversary of date of birth-new

248087, Coral Gables, FL 33124. (305) 
, I  admittees and reinstated members

4762: reportafter an initial one-year
Utah State Bar, 645 S. 200 E., Salt Lake City, UT period; thereafter every threeyears
84111-3834. (801) 531-9077. i 1 January annually 
University of Southern California Law Center, a '15January annually
University Park, Los Angeles, CA 90089-

~ 1Marchannually 
Last day of birth month annually

ark Association, 6 E. 45th 3 1 December biennially 
15 July bienniall I 

Street, Austin, TX 78705. (512) 47L3663. 30 June annually 

VACLE: 	 Committee of Continuing Legal Education 3 1 January annually 

Virginia Law Foundation, School of 30 June every other year
' 

University of Virginia, Charlottesville, VA 22901. 20 fannary every other year 
(804) 924-3416. Wyoming 30 January annually 

! ,Washington State Bar Asso .;For addresses and detailed information, see the July 1992Legal Education, 500 Westin Building, 2001 Sixth issue of The A m y  Lawyer.
Avenue, Seattle, WA 98121-2599. (204) 448 n 

' 0433. . .  
itary exempt

&l: ' World Trade Institute, One World Trade Center, **Military must declare exemption
55 West, New York NY 10048. (212) 4664044. 
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Current Material of Interest , 


1. TJAGSA Materials Available Through Defense Tech
nical Information Center 

Each year, TJAGSA publishes deskbooks and materials to 
support resident instruction. Much of thismaterial is useful to 
judge advocates and government civilian attorneys who are 
unable to attend cou~sesin their practice areas. The School 
receives many requests each year for these materials. Because 
the distribution of these materials is not within the School's 
mission, TJAGSA does not have the resources to provide 
these publications. 

To provide another avenue of availability, some of this 
material is being made available through the Defense Tech
nical Information Center @TIC). An office may obtain this 
material in two ways. The first is to get it through a user 
library on the installation. Most technical and school libraries 
are DTIC "users;" If they are "school" libraries, they may be 
free users. The second way is for the office or organization to 
become a government user. Governmentagency users pay five 
dollars per hard copy for reports of 1-100 pages and seven 
cents for each additional page over 100. or ninety-five cents 
per fiche copy. Overseas usersmay obtain one copy of a report 
at no charge. The necessary information and forms to become 
registered as a user may be requested from: Defense Techni
cal Information Center, Cameron Station, Alexandria, VA 
223 14-6145, telephone (202) 274-7633, AUTOVON 284

r' 7633. 

Once registered, an office or other organization may open a 
deposit account with the National Technical Information Serv
ice to facilitate ordering materials. Information concerning 
this procedure will be provided when a request for user status 
is submitted. 

Usersareprovided biweekly and cumulative indices. These 
indices are classified as a single confidential document and 
are mailed only to those DTIC users whose organizationshave 
facility clearances. This will not affect the ability of organi
zations to become DTIC users, nor will it affect the ordering 
of TJAGSA publications through DTIC- All TJAGSA 
publications are unclassified and the relevant ordering infor
mation, such as DTIC numbers and titles, will be published in 
The Army Luwyer. The following TJAGSA publications are 
available through DTIC. The nine character identifier begin
ning with the letters AD are numbers assigned by DTIC and 
must be used when ordering publications. 

Contract Law 

s"' AD A239203 	 Government ContractLaw Deskbook. vol.
1/JA-505-1-91 (332 PgS). 

AD A239204 GovernmentContractLawDeskbook,vol. 
2/JA-505-2-91 (276 pgs). 

AD B144679 	 Fiscal Law Course Deskb~k/JA-506-90 
(270 pgs). 

I ,I
Legal Assistance 

AD B092128 Legal AssistanceHandboald 
JAGS-ADA-85-5 (315 pgs). 

AD A248421 property Guid+Legal 

AD B147096 

AD B147389 

AD A228272 

AD A246325 

A b  &032 

AD A241652 

AD B156056 

AD A241255 

AD A246280 

AD A245381 
* .  

, JA-261-92 (308 PgS). 

Legal Assistance Guide: OfficeDirectory/ 
JA-267-90 (178 PgS). 

Legal AssistanceGuide: 
JA-268-90 (134 pgs). 

LegalAssistance;'PreventiveLaw series/ 
JA-276-90 (200 PgS). 

soldiers,mndsailors,civilRe,ief Act/ 

(474 pgs). 

Family hwGuideDA 263-91 (711 pg 

Office Administration Guide/JA 271-91 
(222 Pgs). 

Legal Assistance: Living Wills Guide/ 
JA-273-91(171 PgS). 

Model TaxAssistanceGuideDA 275-91 
Wpgs). 

Consumer Law GuiddJA 265-92 (518 pgs). 

Tax Information Series/JA 269/92 
(264 PIP). 

Administrative and Civil Law 

AD A199644 	 The Staff Judge Advocate Officer Manager's 
Kandbook/ACIL-ST-290. 

I 

AD A240047 	 Defensive FederalLitigation/JA-200(91) 
(838 PS) .  

AD A236663 	 Reports of Survey and Line of Duty
Determinations/JA231-91 (91 pgs). 

AD A239554 	 GovernmentInformation Practiced 
JA-235(91) (324 PgS). 
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AD A237433 	 AR 15-6 Investigations: Programmed 8 ,  J ' 
Instruction/JA-281-91R(50 pgs). 

I '  ' i, 

AD A239202 	 Law of Federal Employment/JA-210-91 
(484 pgs). 

h14236851 The Law of $e 

Developments, Doctrine & Literature 

'ADB124193 'Mili& Citatio~AGS-DD-88-1(37pgs.) 
f i  L f , 

AD B100212 R e s T e  Component Criminal Law 
PES/JAGS-ADC;S6-1 (88 pgs)

i , \ '  

AD Criminal Law Deskbook Crimes & 
' DefensesD -89-1 (205 pgs). 

I 

AD Criminal Law, U~Uth0ri~e.d 
1 .  jAbS-AM7-89-3'(87pgs). 

Absences/
' i  

5 ,  3 

JA 32q92) (249 pgs). 

Trial Counsel & befense Counsel %dbook/
' JA 3 lO(92) (43i figs). 

1 	 United Sht& Attohey Prosecutors/ ' 
JA-338-91(331 pgs). 

AGS-GRA-89-1(188 pgs). 

2. IRegulations & Pamphlets 

a Obtaining Manuals for Cowts-Martial,DA Pamphlets, 
Ammy Regulationr,Field Manuals, and Training Circulars. 

r 
(1) The U.S.Army Public nter at 

lBa.Itimore stocks and distributes DA publications and blank 
forms that have Army-wide use. Its address is: 

Distribution Center 
,2800Eastern Blvd. 1 t ,
Baltimore,MD 21220-2896 

,(2) Units must have publications accounts to use any 
of the public#ions distribution system. The following 

extract from AR 25-30 is  provided to assist Active, Reserve, 
and National Guard units. 

The units below 
' tions accounts with 

L t  

, (a) Units organized under a PAC. A 
I I , PAC that supports battalion-size pits will 

request a consolidated publications account 
I for the entire battalion except when sub

*ordinate units bin the battalion are geo- F 
gmphically remote. To establish 'an account, 
the PAC will forward a DA Form 12-R 
(Request for Establishment of a Prtblication 
Account) and supporting DA .12-series 
fqrms through their PCSIM or'DOIM, as ~ 

'appropriate, to the Baltimore USAYDC, 
2800 Eastern Boulevard, Baltimore, MD 
21220-2896. The PAC will manage all 
accounts established fm the battalion it sup
ports. , (Instructions for the use of DA-12-, 
series forms and a reproducible copy of the 
forms appear in DA Pam. 25-33.) I 

Units not organized under a PAC. I 

. Vnia that are detachment size and above may 
~ 

~ ; have 8 publications account. To establish an 
I , account, these units will submit a DA Form 

12-R and supporting DA 12-series forms , 
I through heir DCSIM or DOIM, as appro

priate, to the Baltimore USAPDC, 2800 
AD A145966 Eastern Boulevard, Baltimore, MD 21220-

Investigations,Violation of fheU.S.C, in 28%. 
Economic Crime Investigations (250 pgs). 

(4 St FOAs, MACOMs, 
Those ordering publi s p e  reminded that they are for installations, a@ combat divisions. .{These 

0government use m y .  * I staff sections may establish a single account 

for each major staff element To establish 


*Indicates new publication Qr revised edition. r I , 4 an account, these units will follow the 

1 .  procedure in (b)above. 
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(2) ARNG units rhat are company size to 
State adjutants general. To establish an 
account. these units will submit a DA Form 
12-R and supporting DA 12-series forms 

F'. through their State adjutants general to the 
Baltimore USAPDC, 2800 Eastem Boule
vard, Baltimore, MD 21220-2896. 

(3) USAR units that are company size 
and above and staflsections from division 
level and above. To establish an account, 
these units will submit a DA Form 12-Rand 
sup-porting DA 12-series forms through 
their supporting installation and CONUSA 
to the Baltimore USAPDC. 2800 Eastern 
Boulevard, Baltimore. MD 21220-2896. 

(4 )  ROTC elements. To establish an 
account, ROTC regions will submit a DA 
Form 12-R and supporting DA 12-series 
forms through their supporting installation 
and TRADOC DCSIM to the Baltimore 
USAPDC, 2800 Eastern Boulevard, Balti
more, MD 21220-2896. Senior and junior 
ROTC units will submit a DA Form 12-R 
and supporting DA 12-series forms through 
their supporting installation, regional head
quarters, and TRADOC DCSIM to the Balti
more USAPDC, 2800 Eastern Boulevard, 
Baltimore, MD 21220-2896. 

Units not described in [the paragraphs] 
above also may be authorized accounts. To 
establish accounts, these units must send 
their requests through their DCSIM or DOIM. 
as appropriate, to Commanber, USAPPC. 
AlTN: ASQZNV, Alexandria, VA 22331
0302. 

Specific instructions for establishing ini
tial distribution requirements appear in DA 
Pam. 25-33. 

If your unit does not have a copy of DA Pam. 25-33, you 
may request one by calling the Baltimore USAPDC at 
(301) 671-4335. 

(3) Units that have established initialdistribution require
ments wilI receive copies of new, revised, and changed publi
cations as soon as they are printed. 

(4) Units that require publications that are not on their 
initial distribution list can requisition publications using DA 
Form 4569. All DA Form 4569 requests will be sent to the 
Balt' ore USAPDC. 2800 Eastern Boulevard, Baltimore, MD 
21*896. This office may be reached at (301) 6714335. 

(5) Civilians can obtain DA Pams through the National 
Technical Information Service (NTIS), 5285 Port Royal Road, 

Springfield, Virginia 22161. They can be reached at (703) 
4874684. 

(6) Navy, Air Force, and Marine JAGScan request up to 
ten copies of DA Pams by writing to U.S.Anny Publications 
Distribution Center, A T I N  DAIM-APC-BD, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. Telephone (301) 
6714335. 

b. Listed below are new publications and changes to 
existing publications. 

N I l I E k  
AR 27-26 

AR 37-104-10 

AR 210-3 

AU 420-46 

AR 600-8-7 

AR 600-8-23 

AR 600-20 

AR 621-202 

CIR 11-87-1 

JFTR 


m Eire 
Rules of Professional 1May 92 

Conduct forLawyers (S/S 

DAPm.27-26 .D~87) 


Financial Administration, 30 Apr 92 

Interim Change IO2 

Nonstandard Activities of 1May 92 

the U.S. MilitaryAcademy 

and West Point Military 

Reservation, Interim 

Change IO1 1 May 92 

Water Supply and 1 May 92 

Wastewater 

Retirement Services 17 Apr 92 

pmFm 
Standard 1Mar92 

Insrallation/Division 

Personnel System 

(SIDPERS) Database 

Management 

Army Command Policy, 1Apr 92 

Interim Change 102 

Army Educational 3 Feb 92 

Incentives and 

Entitlements 

Internal Control Review 1Jun 92 

Checklist, Interim Change 

IO1 1Jun 92 

Joint Federal Travel 1Jun92 
Regulations, vol. 1, 
Uniformed Services, C66 

DA Pam. 25-30 	 Index of Publications and 1Apr 92 
BlankForms, C2 
Pay Entitlements Manual, 31Mar 92 
C26 

3. LAAWS Bulletin Board Service 

a. Numerous publications produced by The Judge 
Advocate General's School (TJAGSA) are available through 
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the LAAWS Bulletin Board System (LAAWSBBS). Use& I 

can sign on the LAAWS BBS by dialing commercial (703) 
693-4143, or DSN 223-4143, with the following telecom
munications configuration: 2400 baud: parity-none: 8 bits; 1 
stop bit; full duplex; XoWoff supported; VTlOO or ANSI 
terminal emulation. Once’logged on, the system will greet the 
user with an opening menu. .IMembers’need only answer the 
prompts to call up and download desired publications. The 
system will ask new users to answer several questions. It then 
will instruct them that they can use the LAAWS BBS afterr ’ 
they receive membership confmation, which takes approxi
mately twenty-four hours. The Army Lawyer will publish 
information on new publicationsand materials as they become 
available through the LAAWS BBS. 

b. Instructionsfor Down ding Files From the LAAWS 
Bullelin Board Service. 

(1) Log on the LAAWS BBS using ENABLE 2.15 and &e 
communicationsparameters 

(2) If you never have 
need the file decompression utility program that the LAAWS 
BBS uses to facilitate rapid transferlover the phone lines. 
This program is known as the PKUNZIPutility. To download 
it onto your hard drive, take the following actions after log
ging on: 

(a) When the system asks, “Main Board Command?” 
Join a conference by entering ti]. 

i 
(b) From the Conference Menu, select the Automation 

Conference by entering 1121. 

(c) Once you have joi utomation Conference, 
enter [d] to Download a file 

I I 

(d) When prompted to select a file’name,enter [pkzl 10. 
exe]. This is the PKUNZIP utility file. 

(e) If prompted to select a com 
enter [XIfor X-modem @NABLE)protocol. 

I 

( f )  The system will respond by g’iving you data such as 
download time and file size. You then should press the F10 
key, which will give you a top-line menu. From this menu. 
select [fl for Files, followed by [r] for Receive, followed by
[XIfor X-modem protocol. I I 

(9) The menu wilt then ask 
[c:bkzl lO.exe].

1 :< 
(I)The LAAWS BBS and your compute; will take over 

from here. Downloading the file takes about twenty minutes, 
Your computer will beep when the file transfer is complete. 
Your hard drive now will have the cbrnpressed verbn of the 
decompression program needed to 
“ZIP”extension, 

I 

(i) When the file transfer is complete, enter [a] to Aban
‘don the conference, Then enter [g] �or Good-bye to log-off 
the LAAWS BBS! 

P 
(i) To use the decompression program, you will have to 

I decompress, or “explode,’: the program itself. To accomplish 
this, boot-up intoDOS and enter [pkzl 101at the C:b prompt. 
The PKUNZIP utility then will execute, converting its files to 
usable format. When it has completed this process, your hard 
drive will have the usable, exploded version of’the PKUNZIP 

1 utility program, as well as all of the compression and 
decompression utilities used by the LAAWS BBS. 

(3) To download a file after logging on to the LAAWS 
BBS, take the following steps: 

(a) When asked to select a “Main Board Command?” 
enter [d] to Download a file. 4 

(b) Enter the name of the file you want to download 
from subparagraph c below. 

(c) If prompted to select a communications protocol, 
enter [XIfor X-modem (ENABLE) protocol. 

I~ I 1 

(d) After the LAAbS BBS resbnds with the time and 
size data, type F10. From the top-line menu, select [fl for 
Files, followed by [rl for Receive, followed by [XIfor X
modem protocol. 

P 

(e) When asked to enter a file name, enter [c:\xxxxx.
yyyl where xxxxx.yyy i s  the name ,of the file you wish to 
download. J 

(f)  The computers take over ‘from’here. When you hear 
a beep, file transfer is complete and the file you downloaded 
will have been saved on your hard drive. 

(g) After the file transfer is complete, log-off of the 
LAAWS BBS by entering [g] to say Good-bye. 

(4) To use a downloaded file, take the following steps: 

(a) If the file was not compressed, you can use it on ,
ENABLE withouf prior conversion. Select the file as you ‘ 
would any ENABLE word processing file. ENABLE will‘ 
give you a bottom-line menu containing several other word 
processing languages. From this menu, select “ASCII.” After 

;you can process it like any other EN-
I 

(b) If the file was compressed (having the “ZIP”exten- , 
sion) you will have to “explode” i t  before entering thC 
ENABLE prog?arn. ’ From the DOS operating system C 

prompt., enter [pkunzip(space)xxxxx.zip] (where “xxxxx.zip” 

signifies the name of the file yob downloaded from the -

LAAWS BBS). The PKUNZIP utility will explode the 

compressed fde and make a new file with the same name, but 

with a new “.DOC7 extension. Now enter ENABLE and call 


I 
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up the exploded file “XXXXX.Doc”, by following instruc
tions in paragraph (4)(a), abve. 

c. TJAGSA Publications Available Through the LAAWS 
BBS. 

The following is  an updated list of TJAGSA publications 
available for downloading from the LAAWS BBS, (Note that 
the date a publication is “uploaded” is the month and year the 
file was made available on the BBS-the publication date i s  

JA21lZIP March 1992 

JA231ZIP March 1992 

JA235ZI.P March 1992 

JA2AOFTl.ZIP May 1990 

JA24OPT2.ZIP May1990 

JA241ZIP March 1992 
JA26OZIP May 1990 

JA261ZIP March 1992 

JA262ZIP March 1992 

JA263AZIP May 1990 

JA265AZIP May 1990 

JA265B.ZIP May1990 

JA265CZIP MaylWO 

JA267ZP March 1992 

JA268ZIP March 1992 

JA269ZIP ‘ March 1992 

JA271ZIP 	 March 1992 

March 1992 

March 1992 

JA274ZIP March 1992 

JA275ZIP Mach 1992 

March 1992 
JA285ZIP March 1992 

Law of Federal Labor-
ManagementRelations 
Reports of Survey and 
Line of Duty
Determinations-
Programmed Text 
Government Information 
Practices 
Claims-Programmed 
Text, vol. 1 

Claims-Programmed 
Text, vol. 2 
Federal Tort Claims Act 
Soldiers’ and Sailors’ 
Civil Relief Act Pamphlet 
Legal Assistance Real 
Property Guide 
Legal Assistance Wills 
Guide 
Legal Assistance Family 
Law 
Legal Assistance 
Consumer Law Guide 
(1/3) 
LegalAssistance 
Consumer Law Guide 

Legal Assistance 
Consumer Law Guide 
(3/3) 
Legal Assistance Office 
DUeCt0I-Y 
Legal Assistance 
Notarial Guide 
Federal Tax information 
Series 
Legal Assistance Office 
Adminkkation Guide 
Legal Assistance 
Deployment Guide 
Legal Assistance Living 
Wills Guide 
UniformedServices 
Former Spouses’ 
Protection A c t 4 u t h e  
and References 
ModelTaxAssistance 
program 
PreventiveLaw Series 
Senior Officers’Legal 
Orientation 
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available within each publication.) 

JTLENAME DED 
I21CACZIP June 1990 

1990-YlRZIP January 1991 

1991YlRZ IP January 1992 

505-1.ZIP February 1992 
3 , I 

505-2.ZIP February 1992 

506.zIP 	 November 
1991 t 

ALAWZIP June 1990 

CCLRZIP 	 September ’ 

1990 
FISCALBKZIP November 

1990 . 

PESCRIPTION 
The April 1990Contract 

Law Deskbook from the 

121st Contract 

Attorneys’ Course 

1990ContractLaw Year 

in Review in ASCII 

format It originally 

was provided at the 

1991Government 

ContractLaw Symposium 

at TJAGSA. 

TJAGSA Contract Law 

1991 Year in Review 

TJAGSA Contract Law 

Deskbook,vol. 1.May 

1991 

TJAGSA Contract Law 

Deskbook, vol. 2, May 

1991 

TJAGSA Fiscal Law 

Deskbook, November 1991 

The Anny Lawyer and 

Military Law Review 

Database (ENABLE2.15). 

Updated thrbugh 1989 

The Anny Lawyer Index. 

I t  includesa menu 

system and an 

explanatory memorandum, 

ARLAWMEM.WPF. 

‘Contractclaims, 

Litigation, & Remedies 

The November 1990 

FiscalLawDeskbook 

JA200AZIP March1 Defensive Federal 
Litigation, vol. 1 

JA200BZP March 1992 	 Defensive Federal 
Litigation, vol. 2 

JA21OZb 
Employment 
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JA29OZIP I March 1992 
I 

JA296AZIP May 1990 

JA296BZIP ’ May 1990 

JA296CZIP May 1990 

JA296DZP May 1990 

JA296F.ARC April 1990 

JA301.ZP‘ October 1991 
[ 

JA310ZIP October 1991 
i 

JA October 1991 

JA330.ZIP 1991 

JA337ZP Qctober‘l991 

I i 

SJA Office Manager’s I 

Handbook 
Administrative and 
civil hWHandbook (116) 
Adminisirative and 

Civil Law Handbook (2/6) 


Administrative and
Law handbook (3/6) 

Administrative and I 
Civil Law Handbook (416) 
Administrative and 

vi1 Law Handbook (6/9 
authorized Absence-

Pro*mmed lnsmctions 
TJAGSA Criminal Law 
Division 
Trial Counsel and 
Defense Counsel ,,
Handbook,TJAGSA 

Orientation Criminal 
tLaw Text 

Nonjudicial Punishment 
-Programmed
Instruction, TJAGSA 
CriminalLaw Division 
Crimes and Defenses 
h d b o b k  (DOWNLOAD 
ON HARDDRIVE 
ONLY.) 
Contract Law year in 

, 

Review-1989 

Defense Data Network (DDN) for electronic mail (e-mail). 
To pass information to someone at TJAGSA, or to obtain an 
e-mail address for someme at TJAGSA, a DDN user should 

\

send a i  email message to: I / 

“posunaster@jags2.jag.virginia.edu” 

I ”  , ! 

The TJAGSA Automation Management Officer alsb is 
compiling a list of JAG Corps eimail addres 

an accountaccessible through either DDN or PROFS (TRADOC

system) please send a message containing your e-maiI address 

to the postmaster address for DDN, or to “crankc(1ee)” for 


b. Personnel desiring to reach som at TJAGSAvia auto
von should dial 274-7115 to get the TJAGSA receptionist; 
then ask for the extension of the office you wish to reach. 

c. Personnel having access to T;Ts 2000 can reach TJAGSA 
by dialing 924-6300 for the receptionist or 924-6- plus the 
three-digit extension you want to reach. 

d. The Judge Advocate General’s School also has a toll
free telephone number. To call TJAGSA, dial 1-800-552
3978. 

, i  

I )
5. The‘Army Law Library System. 

1 

a. With the closu and realignment of many Army ,
installations. the Army Law brary System (ALLS) has 
become’the point of contact redistribution of materials 
contained in law libraries on those installations. The Army 
Lawyer will continue to publish lists of law library materials 
made available as a result of base closures. Law librarians 
having resources available for redistribution should contact 
Ms. ,Helena Daidone, JALS-DDS. The Judge Advocate 
General’s School, U.S.Army, Charlottesville, VA 22903
1781. Telephone numbers =e autovon 274-7115, ext. 394, 
comm&i~(804) 972-6394, or fax (804) 972-6386, 

b. The following material has been declared excess and is 
available for &is&jbution. Please contact the installations 

for &kSfer. 

1. Commander,Chemical MaterielLaw Office, U.S.Army 
Chemical Research, Development, & Engineering Centkr, 
A ~ N :Cheryl s. Fields, Edge+, 
Roving Ground, 21010; Telep 
Commercid: (410) 278-1288/2289. 

Decisions of the Comptroller General of the 
Unitedstates: I 

6 4 I _ 

DATE V O L h  

1990 69 
Apr. 359-432 2 

, 
< ‘ 

Reserve and National Guard organizations without Organic
COmpllter tekCOInmUniCatiOnS capabilities, and individual 
mobilization augmentees (IMAs) having bona fide military 
needs for these publications, may request computer diskettes 
containing the publications listed above from the appropriate 

demic division (Administrative and civil Law; 
Contract ~ a w ;  or Doctrine,Internatha1 ~ a w ;  

Developments, and Literature) at The Judge Advocate Gen
eral’s School, Chaflottemille, Virginia 22903-1781.’ Requests 
must be accompanied by one 5*/4-inchor 3lh-inch blank, 
formatted diskette for each file. In addition, a request from an 
IMA must contain a statement that verifies that the IMA needs 
the requested publications for purposes related to the military 
practice of law. Questions or suggestions concerning the 
availability of TJAGSA publications on the LAAWS BBS 
should be sent to The Judge Advocate General’s School, 

re and Publications Office, ATTN: JAGS-DDL,
sville, VA 22903-1781. 

. I  

b r 

4. TJAGSA Information Management Items. 

a. Each member of the staff and faculty at The Judge 
Advocate General’s School (TJAGSA) has access to the 
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COPIES MilitaryRules of Evidence Manual 
DATE VOLUME PAGES AVAILABLE MilitaryRules of Evidence Manual, 2d ed. 

GovernmentContractsReporter,vols. 1-8
July 

-> Aug. 
Sept 

i Oct 
Nov. 
Dec. 

1991 
Jan. , 
Feb. 
Mar. 

i 
Apr. 
MY 
Jun. 
Jul. 
Aug. 
Sept 
OCL 

Nov. 

549-641 2 
643-690 1 . 
691-758 1 

70 1-52 2 
53-113 1 
115-164 2 

70 
165-224 2 
225-312 2 
313-389 2 
389-458 2 
459-539 2 
541-605 2 
607-660 1 
661-698 2 
699-737 2 

71 1-54 2 
55-96 2 

Family Estate Planning Guide, 2d ed. 

3. Hadquarters, Fifth U.S. Army, A m  AFKB-JA 
(SGM Francis Black), Fort Sam Houston, TX 78234-7000; 
Telephone: DSN 471-1514, Commercial: (512) 221-1515. 

Bouvier's LawDictionary (2 copies) 
Corpus Juris SecundumIAmerican Law 
Books (156 vols.) 
Court-Martial Reports (52 vols.) 
Decisions of the Comptroller Gene& of the 
United States (7 vols.) 

I 

National Highway Carriers Directory (3 
copies) 
Shepard's Southwestern Reporter Citations 
(6 vols.) 
Shepard's Texas Citations (4 vols.) 
Texas Digest (65 vols.) 
Texas Edition: SouthwesternReporter. 

2. Judge Advocate Liaison, Headquarters, U.S. Army 
Garrison. Fort Indiantown Gap, AT": AFKA-ZQ-JA (SSG 
Dalton), Annville, PA 17003-5011; Telephone: DSN: 277
2802, Commercial: (717) 865-5444. ext. 2294. 

,n 	 Court-Martial Reports 
Military Justice Digest, vols. 1-33 
Purdon's Pennsylvania Statutes Annotated 
U.S.Code Congressional & AdministrativeNews 
Federal Rules of Evidence, 3d ed. 
Federal Rules of Evidence, 1985 Sum. 

Series (82 vols.) 
Texas Juris (10 vols.) 
Texas Jurisprudence (77 vols.) 
U.S. Law Week (31 vols.)

U.S.Code of Congressional Services (10 

vols.) 

U.S.Code Congressional & Administrative 

News (paper bound) 

U.S.Court of Military Appeals Reports (22 

vols.) 
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By Order of the Sec I , 

GORDON R.~SULUIVAN 
General, United States 

1 I .i 1 

. , a k 

Officlal: - !  
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I 1 oz38f 
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